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COMPLAINT (Filed September 5, 1974) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SILVER CREATIONS, LTD., : 
Plaintiff, 3 NOT A 
- against - : CLASS ACTIOt? 


CLASSIC MASTERPIECES, a : 


subsidiary of STONE FILMS COMPLAINT 
INTERNATIONAL, INC., : 
74 Civil 
Defendant. : 
-\--f- "f= -f- - - eee He ee Ke KH xX 


Plaintiff, Silver Creations, Ltd. by its 


J 
‘ 


attorneys 


Abraham E. lreedman, as and for its complaint against the defendan 


Classic Masterpieces, a subsidiary of Stone Films 
Inc. states as follows: 

i ge Plaintiff Silver Creations, Ltd. is 
Organized and existing under and by virtue of the 
State of New Jersey. 


Le On information and belief defendant 


Masterpieces, a subsidiary of Stone Films International, Inc 


a corporation organized and existing under and by 


c 


laws of the State of New York. 


3. The amount in controversy exclusive 


International, 


a 


corporat 


ion 


laws of the 


Vi 


of 


rtue of 


. LS 


the 


interest and 


costs, exceeds the sum of Ten Thousand Dollars ($10,000.00) 


this Court has jurisdiction by reason of the diversity of ci 


ship of the plaintiff and the defendant. 


4 On or about May 2, 1974 plaintiff a 
entered into a contract whereby plaintiff igreed 


defendant a limited edition of 200 Royal Napoleon 


of solid sterling silver and 24 carat gold over 


the parties which is herein incorporated by 1 ren 


nd 


LC 


and 


defendant 


furnish 


Coaches 


to 
ide 

her 

ndar 


t 


Complaint 


Jay | 


agreed to pay for each Royal Napoleonic Coach the sum of $1,800.00! 
with tt Coaches to be ler by defendant in increm nts of 50 
bhai. 
4 . 
5. The contract between the Partles provided that | 
! 

delivery of the first 50 Royal Napoleonic Coach would be made no 
later than 65 days from the Signing of the agreement, at which 


time defendant would pay to p 


»y certified check the sum 


Plaintiff duly tendered to def. ndant for its acceptance the fj rst 
' 

90 Royal Napoleon Coact but defendant refused to accept delivery 
i iccordan: with the ns of the contract and has refused j; 
to pay the amount due for said Coaches. 
| 


ABI 


-90 which amount has been demanded 


S action. 


{ demands judgment against defendant 


60,000.00, plus costs and attorneys 


XAHAM E. FREEDMAN 
Attorney for Plaintiff ! 
} 

| 

| 

‘ 


4 


ef nl a AON Le Me 
Charles Sovel 


346 West 17th Street 
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ANSWER (Filed October 29, 1974) JAS 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Se ee ae aT AEA Ye AS ls tte ea -eabsn-cap-Sts'ab ae and a das as x 
SILVER CREATIONS, LTD. : ASSIGNED TO JUDGE OWENS 

PLeIneart, $ 74 CIVIL No. 384] 

- against - 
ANSWER _ 

CLASSIC MASTERPIECES, a 
Subsidiary of STONE FILMS 
INTERNATIONAL, INC, 

Defendant. ; 
eS te ae ae mare ene bp ese i ek ds rc x 


Defendant, by its attorneys, KOENIG, RATNER AND MOTT, 
‘Swering the Complaint of the Plaintiff, respectfully alleges as 
follows: 
Es Denies information sufficient to form a belief 


as to the allegations contained in Paragraph 1 of the Complaint. 


BAe Admits the allegations contained in Paragraph 3, 


4 and 5 of the Complaint. 


3. Denies each and every allegation contained in 


Paragraphs 2, 6 and 7 of the Complaint. 
I i 


AS AND FOR A DEFENSE: 


4. The Agreement , referred to in Paragraph 4 of 
Plaintiff's Complaint (hereinafter "Agreement" ) Provided, in 
part, as follows: 

13. Delivery of the fifty (50) Royal Napoleo- 
nic Coaches shall be made no later than 


Sixty-five days from the Signing of this 
Agreement. 


The Agreement further provided: 
12. A deposit of $10,000 shall be paid to 


Silver Creations upon the signing of this 
Agreement, this deposit shal] be imme- 


bad \ 
¥ + 
Answer JAG 

diately returned if at the end of the 

Sixty-five day period herein mentioned, 

the Coaches or any of the accompanying 

materials are not ready for delivery to 

Classic Masterpieces in Perfect condi- 

tion for icceptance, 

ae The above-quoted Provisions of the Agreement 


Specified as time of the assence the delivery of the Coaches 
to Defendant within Sixty-five (65) days from the time of the 


Signing of the Agreement. 


6; Plaintiff failed to comply with the Agreement 
in that Plaintiff failed to deliver tie first Royal Napoleonic 


Coaches within the time Provided for in the Agreement. 


AS_AND FOR A COUNTERCLAIM: 


7. Plaintiff repeats and re-alleges each and every 


allegation contained in Paragraphs 1 through 6 of this Answer. 


8. The Plaintiff further received Three Thousand 


($3,000) Dollars as a deposit from the Defendant. 
Pp 


9. Despite numerous demands, Plaintiff has refused 
to return the deposit of $13,000 in accordance with the terms 


and conditions of Paragraph 12 of the Agreement. 


10. Plaintiff's refusal to return the deposit has 


resulted in the damage to the Defendant in the amount Of $13,000. 


AS AND FOR A SECOND < COUNTERCLAIM: 


ll. Nefendant repeats and re-alleges eac’', and every 


allegation in Parayraphs ] through 6 of this Answer. 


a Prior to May 2, 1974, Defendant advised the Plain- 


tiff that Defendant had acquired numerous Orders for the resale 


Answer JA7 


of the Royal Napoleonic Coaches which were the subject matter 
of the Agreement and Defendant further advised Plaintiff that 


Defendant intended to resell them at a minimum price of $5,000. 


i & As a result of Plaintiff's failure to deliver 
Said Royal Napoleonic Coaches within the time limit provided 
for in Paragraph 12 of the aforesaid Agreement, Defendant lost 
all the orders received for the resale of the Said Royal Napo- 


leonic Coaches. 


14. AS a result of the aforesaid failure of the 
Plaintiff to comply with Paragraph 12 of the Agreement and 
the resulting loss of orders, Defendant has been damaged in 


the amount of $48,000. 


WHEREFORE, Defendant prays for judgment: 
1) Dismissing the Complaint herein together with 


the costs of disbursements of this action. 


2) Granting to Defendant on the first on the 


first counterclaim damages in the amount of $13,000.00. 


3) Granting to thé Defendant on the second counter- 


claim damages in the amount of $48, 000.00. 


4) Granting such other and further relief as may 


be just, proper and equitable. 
DATED: New York, N.Y. KOENIG, RATNER AND MOTT 
October 28, 1974 Attorneys for the Defendant 


/) ra fr ‘ 
By : (Lafprars [ Nour 
A Member of the Firm 
60 East 42nd Street 
New York, N.Y. 10017 


TO: ABRAHAM E. FREEDMAN 
Attorney for the Plaintiff 
346 West 17th Street 
New York, N.Y. 10011 


8 
REPLY TO COUNTERCLAIM (Filed November 14, 1974) 
INTTED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


SILVER CREATIONS, LTD., : 
Plaintiff, 74 ivil 
igainst - Reply to 
CLASSIC MASTERPIECES, a Sub- 
Sidiary of STONE FILM : 
INTERNATIONAL, INC., : 
Defendant. 
P] HELE; lver Creations, Lt on it 
Abraha Freedman, in rep] to defendant's « 
states as follows: 
First Counterclai 
is Plaintiff denies each and every 


allegation set forth in Paragraphs 1 through 6 


AnNSwer, except as to the a gations with respe 


isions of the written Ontract between the par 
illegat ( 2re den is t t 1 as salad itte 
speak for itself. 
ee It 1s admitted that p] Eat! 
Three Thousand Dollars ($3,000.00) from defend: 


br ; which wer lelivered and a epted | 
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Counterclaim 
tt rn oy » 
interclaim, 


affirmati 


of defend: 


ct to the 


ties, whic 
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VO 


Zak 6 S 


pro- 


] 
DAY! t f TY 
a f ae 
mert 1 
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JAB 


Answer, 


provisions 


which 


Paragraphs 


except as to 


resale ar 


legations plaintiff 


belief and th 


Vithin six 


under the doct 


ongful con 


refusing to 


from plaintiff 


WHE 
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}. Naw 
) NOV 


Koenig, 
60 East 


Reply to Counterclaim 


except allegations 


of written contract 


allegations denied contract 


Ks for its 
Plaintiff allegation 
Counterc 


Second 


allegations respect orders 


damages therefrom, 
ficien 


refore demands 


\ffirmative De 


Iefendant waived delivery 


Agreement. 


counterece 


coaches 


letters telegrams 


in misieading plainti continuir 


defendant intention 


»ligations 


plaintiff 


LETTER DATED MARCH 17, 1975 £R0M ABRAHAM E. FREEDMAN, £SQ. TO 


"“ 3JRAHAM Ff FREEDMAN 
_ 2 w ¥ ‘ ~y 
346 W H STR 4 v Y 2K ON 
rere 
Mar te 297 

Hon. Richard Owen 
United States District Judge 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N. Y. 10007 

Re: Silver Creations Ltd. v. Classic 

Masterpieces, a Subsidiary of 
Stone Films International, Inc. 
74 Civil 3841 (RO) 
T - T 7 f y 
J JUuaqd INEM: 

This office represents the plaintiff in the abo 
Captioned matter. The purpose of this letter i to requ 
that your Honor list tl case for trial in the immediat 
fut ire, hovefully within the next t é to | weeks. 
op imstance giving rise to thi fequest re follows. 

THLS is a cc rcial ict1on, l ult ! ) t 
where the amu 'nt of the plaintiff's claim is $80,000. rt 
arises out of a contract for the sale of 50 replicas of 
Napoleonic coach which were manufactured in precious tal, 
silver and gold over silver. The defendant rejected t! 
plaintiff's tender of the coach , claiming that the tender 
was not timely and that delivery within the time specified ir 
t contract wi ere a3 essence" of the contract. In re P 
pl ni cla hat th provisio vith respect t del 4 
dat Jer ya b he lefendant. Thus t questi ie 

i relati 1 imp] factual qu tion < to whi t 1] 

} } , OF. Bt mi t ¢ - witne ‘ P 
( tried in ] t i day. 


Letter Dated March "7, 1975 From Abraham E. 
Owen, J, 


ft | 


Freedman, Esq. to JAI) 


Hon. Richard Owen March 17 L975 


The plaintiff, Silver Creations Ltd. , is a sma} 
company. At the present time, it is in dire financial straits 


and its ability to pay its creditors and to remain in business 
depends, in large part, on whether or not it will be successful 
® > 


in this claim. If the trial of this action is delayed, there 
is a reasonable probability that Silver Creations will be forced 
- into bankruptcy because of its inability to pay its ereditors. 


Under these circumstances, justice delayed will be justice denied. 


ae 
hie "ASE 


-—_? CUSse 


i. 


While I recognize that your Honor has a busy tcial 
schedule, the plaintiff's need for a prompt trial in ¢ 3 
is particularly pressing. Accordingly, we respectiully request 
that your Horor schedule the case for trial as soon as possible. 


Respectfully yours, 


Re 
Rae ABRAHAM EF. FREEDMAN 
ai 
- 7 ? 
4 J “i 
By — €-4e4 Ce A~eFez <-f 
\ Charles Sovel 
cc: Paul Bennett Marrow, Esq. 
Koenig, Ratner & Mott 
>. 
/ 
& 
sy 
) 
bs ¥ 
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ENDORSED MEMORANDUM OF OWEN, D.J. 


(Filed April 8, 


1975) 


‘ 


” 


JA13 
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|| TRANSCRIPT OF PROCEEDINGS BEFORE OWEN, D.J. ON APRIL 14 @ 15, | 
1975 


VOUTHERN DISTRICL COURT REPORTERS 5 COUR THOT 


elesb 
9 UNITED STATES DISTRICT COURT 


3 SOUTHERN DISTRICT OF NEW YORK 


5 STLVER CREATIONS, LTD., 


6 Plaintiff, 


5 CLASSIC MASTERPIECES, CLC s+ 


Defendants. 


10 RA i als Ree aR ae es a aoe ge, ae a aes 

1) 

12 Before: 
13 HON. RICHARD OWEN, 

14 


District Judge. 


15 April 14, 1975 
10:00 a.m. 


V7 APPEARANCES: 


18 ABRAHAM E. FREEDMAN, Esq. 
Attorney for Plaintiff 


19 BY: NED R. PHILLIPS, Esq., of Counsel. 
20 
2) KOENIG, RATNER & M 2 i Esqs. 


Attorneys for defendants 
az b> RAPHAEL P. ENIG, Esq. 


PAUL MARROW, Esq., of Counsel. 


SOUTHERN DISTRICT COURT REPORTERS US COURKING! 
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JAIS 
elesb 2 

(Case called.) 

MR. KOENIG: If your Honor please, the defendant 
is not ready, and I should like to make an application to 
adjourn this case. I want to submit certain information 
for the record. 

I am not going to re-argue the motion which your 
Honor has decided, which was evidently decided on April 7, 
1975 and filed on April 8, 1975 in the District Court. 
There was indication given to the defendants by postal card 
which was received, I believe, on April 10, 1975. 

Prior to the making of the motion, a conversation 
was had between Mr. Marrow and your law assistant, and as a 
result of that conversation, a letter was written to your 
Honor dated March 31, 1975, in which Mr. Marrow stated what 
he had been informed by a Mr. Saddler, whom I assume is 
your law assistant. 

THE COURT: Sudler. Yes, go ahead. 

MR. KOENIG: Pursuant to the language in the 
letter, a copy of which your Honor received and a copy sent 
to the other side -- I would like to introduce that in 
evidence as an exhibit. 

(Defendants' Exhibit A marked for 

identification.) 


THE COURT: This is on an application that is 


SOUTHERN (af, 1 KRICT COURT REPORTERS. US COURTHOUSI 


| 


| 


| 
| 


JAI6 
elesb 3 


going to be made. 

MR. KOENIG: Mr. Marrow was of the opinion after 
conversation that your Honor would not decide the motion 
until today, and that at that time a request would be made 
before your Honor for an adjournment of the case in the 
event it was not reassigned. I assume that the papers on 
“he motion are part of the record of this Court. 

THE COURT: They are. 

MR. KOENIG: Unfortunately, on that assumption, 
communication was had with the defendants, the officers of 


the defendant corporation that such would occur. 


The main witness for the defendant, Mrs. Stone, is| 


presently in Colorado in a rather inaccessible portion of 
the State. Upon receiving information from your law 
assistant that the case would positively be tried today, 
Mr. Marrow called a the telephone number of the Stones, at 
which there was no answer, and wrote to the Stones telling 
them that the case would be on today so that they would be 
notified. 

lie informs me that Mr. Stone will not return 
until tomorrow and then it will be necessary to call up 


Colorado for Mrs. Stone to testify. 


THE COURT: Do you have a number in Colorado right 


this minute? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOT!SI 


} 
} 


| 


JAI7 


1 | elesb ' 4 

2 ij MR. MARROW: No, your Honor. We attempted to 

3 | reach her. She operates a silver mine in Colorado and, 

4 | apparently, the silver mine Fas no telephone. This is one ; 

5 | of the problems we had in the past to get depositions. It 

6 is a rather complex unfortunate situation. 

|| THE COURT: Aside from one or the other of the 

8 | Stones, who is available here today? 

9 | MR. KOENIG: Neither. Mr. Stone will be in 

10 tomorrow. Bu: according to the testimony, his 

1] participation in the occurrence was minor. The entire 

1Z | negotiation was conducted with her, and she has testified 

13 | at length in the deposition. 

14 | THE COURT: Mr. Koenig, what is your application? 

15 | MR. KOENIG: My application is to uesonei. take 

16 ! case until Thursday, at which time we will have the Stones 

17 ! present. | 

18 Uniortunately, as far as my calendar is concerned, 
| 

19 | I have to start a trial before Judge Charles Brieant next 

20 Monday, which will take three weeks. It is an SEC case and 
1} 

21 | this is my free week which I had hoped to use to prepare 

om for that trial. 

23 | THE COURT: I tell you what we will do. I will 

aA | start the case today and we will take everybody but Mrs. 

25 Stone, and Mrs. Stone will come in Wednesday or Thursday. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSI 


ou 


~ 


25 


JAI8 
elesb 5 
She can't be more than an hour or two of testimony from 
what I gather. When she arrives, we will take her. 

MR. PHILLIPS: your Honor, I oppose this 
application. 

THE COURT: Well, she isn't here, 

MR. PHILLIPS: The problem is, your Honor, that 
Mr. Freedman, the president of the plaintiff corporation 
is leaving for Europe on Wednesday. This case was 
scheduled. 

It seems to me it is an imposition on the Court 
to Say that we anticipated that we would not go to trial 
because we were making a motion for the Court to 
disquality itself when a firm trial date had been set. 

I don't say at this point that I will absolutely 
have to have the president of the corporation but there 
may be matters brought out on cross-examination of the 
defendant which may require Mr. Freedman's testimony, and 
I can't .nticipate at this time what it will be. 

We have a firm trial date. Our people are here. 
I would point out to your Honor that we have had to make 
motions in order to obtain depositions, that this has been 
a constant delaying on the part of the defendants here and 
repeatedly. 


There were two appointments, for example, by Mr. 


SOUTHERN DISTRICT 


ahi an 


COURT REPORTERS. US COURTHOUS| 


JAIS 
elesb 6 
i } 
2 || Marrow to come to our office to examine documents. He 
% ! 
| : ; F 
3 || never showed up. This morning in court he asked me if I 


4 had brought the documents which he had neither subpoenaed 


nor requested that I produce. 


a 


6 | I submit, your Honor, that this is nothing more 

7 than an attempt at delay. There are depositions taken of 

8 | both defendants. And I think the Court of Appeals has held | 
| 

9 | that in such situations where a firm trial date has been 

10 | set by the Court and where depositions have been taken, the 

11 | reasons such as these given for delay are frivolous and 

12 | shouid not be countenanced. | 
| 

13 | THE COURT: Mr. Koenig, let me say this: Mr. 

14 | Sudler tells me that he was in conversation with you to 
| 

15 | the effect that if this motion went against you that we | 

16 ! would go forward on the scheduled trial date. He tells 

17 jj me that and this was my instruction, frankly, to him | 
i 

18 Also -- 

19 | MR. KOENIG: That is not the fact, however. 

20 THE COURT: Just a minute, sir. You called my 

21 | chambers, I think on Thursday of last week, did you not, 


and spoke to Mr. Sudler about desiring an adjournment 
because you were going to be preparing for trial in a case 


that was on a week later; isn't that true? 


R FSF 8S B 


} 
| 
MR. KOENIG: What happened was, Mr. Marrow called 
| 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS| 


PNeev courte De NEU Vee ONY 


7 


19 


2] 


JA20 
elesb 7 
Mr. Sudler and I was put on the telephone and I explained 
my situation to him. I did not participate in the 
conversation between him and Mr. Marrow. 

THE COURT: The upshot of what I am getting at 
is that the statement that was made to me was that you 
wanted an adjournment and the only reason it was ~iven was 
your triel. 

MR. KOENIG: By me, but not by Mr. Marrow. 

THE COURT: No statement was given to me that 
any client of yours was going to be unavailable. 

MR. KOENIG: It was in the letter. 

THE COURT: I know. But this is now on 
Thursday April -- 

MR. KOENIG: If your Honor please, Mr. Marrow is 
here to repeat the conversation he had with Mr. Sudler. 

THE COURT: -- Thursday, April 10th, and the 
letter is the 3lst, so, of course, when you talked about 
something on April 10th, that supersedes any let .+ that 
you sent me well over a week earlier. Nothing wa: said 
last Thursday about any unavailability of any client. 

MR. KOENIG: May Mr. Marrow tell your Honor 
exactly what happened in this conversation? I did not 
participate in that conversation. 


THE COURT: I know. Mr. Sudler reported to me 
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that your desire was for an adjournment, that you had another 
case that you wanted to use this time to prepare for. 

MR. KOENIG: That is not so. 

(Pause. ) 

THE COURT: Mr. Marrow, apparently Mr. Sudler Says 
you did mention to him the witness -- 

MR. MARROW: Yes. I did, your Honor. 

THE COURT: But he also tells me that he had un- 
equivocally stated to you that if this motion were denied, 
this was a firm trial date. 

MR. MARROW: Your Honor, I think I ean straighten 
this out, because mr. Sudler is right; but you have to put it 
in its proper perspective to find out where the confusion 
resulted. 

When I first spoke to Mr. Sudler, which was prior 
to the time I sent in the papers, he said to me at that time, 
“Understand that this will be a firm trial date.” When I 
wrote the letter, it occurred to me that to make this come 
through protocol Only to face a re-assignment would be unfair. 
I did expect and had no reason to kelieve otherwise that the 


14th was guing to be the date on which we were going to re- 


ceive a decision on that motion. The first I learned otherwise 


was I think last Thursday, when I spoke to Mr. Sudler. At 


that time we had received a card in the mail and immediately 
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sent someone down to court to find out what the result was. 


But as of last Thursday, or at least up until Thursday morning 


we had no reason to believe that the application for adjourn- 
ment would not be considered, because we had not heard 
anything from your chambers. 

Under the circumstances, our clients, both of them, 
asked us, what do we do? I said, "Well, it just seems to me 


Mr. Stone had advised that he had to be in some other place." 


I don't even know where he is. I have attempted to reach him, 


I attempted to reach him, I believe, last Thursday. 

In fact, in my letter, which I have here, I told 
him should he receive it he could reach me at home and gave 
him my home phone and Mr. Koenig's home phone number. Neither 
of us heard from him. So I think that puts it perhaps into 
perspective. 

THE COURT: Except I am also troubled by this fact: 
if you knew that today is a firm trial date, your clients 
had a duty to keep in touch with you, and they just can't be 
disappearing into silver mines, smiling at the United States 
Distr. t Court by reason of unavailability. 

I am going to deny the application. 

MR. KOENIG: If I may be heard briefly -- 

THE COURT: I suggest that while one of us is in 


court at this point, the other one be arranging to get these 
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people here, if you want them. I will consider taking them 
tomorrow. I think, counsel, you would have no objection to 
that. 
MR. PHILLIPS: No objection,your Honor. 
MR. KOENIG: I don't think we can get in touch with 
them today, your Honor. Ther: is no way of getting in touch 
with them today. 


THE COURT: I would assume that the United States 


| 
j 


telegraph, a messenger on donkeyback, if necessary, can get to 
Mrs. Stone. I find it incredible for a lawyer to say to me | 
chat stacting with last Thursday that you cannot find a woman 
who is located in Colorado. 

MR. KOENIG: We made every effort that we could. 

THE COURT: Then we will go forward and we will 
try the case. If there is a deposition here -- We are yoing | 
to start this morning. I suggest that the necessary efforts 
be made. If you want this woman herc, I will give you until 
' morrow. But, Mr. Koenig, we can't try a case this way and 


come in and say, "I can't find my clisat," after five days of | 


trying, when she knew that today was the day for trial, and 


| 
j 


until something happens, she has a duty to keep in touch with 
her lawyer, and if she wasn't aware of that duty, you had a 
duty to make her aware that she should keep in touch with 


you. 
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MR. KOENIG: Of course, your Honor, when she spoke 
to mr originally, I explained to the Stones that under the 
usual procedure in the Federal Court, this case would not be 
heard for many, many months; and it was your Honor's decision 
placing it on today which anticipated a case which might 
normally be tried until next October. 

THE COURT: That is not quite so, either, because I 
offered to try this case on Good Friday, the day before Easter, 
to much anguish in various quarters. That was a fact that 
everyone was aware of. 

MR. KOENIC: I understand. I am not disputing y ur 
Honor's intention to try the case. I am merely pointing out 
what the usual procedure is in this building and has been for 
ever since I have known it, which goes back a great many years, 

THE COURT: Be that as it may, I feel, against the 
background of what happened here, the case will proceed, and 
someone from your office had better just see about locating 
your clients. 

MR. KOENIG: I just want to point out that in the 
absence of tho officers of the defendant corporation I don't 
know how I can proceed. 

CHE COURT: I would assume that you are prepared to 
try the case and cross-examine the witnesses for the plaintiff, 


and I assume you have read the depositions cof your clients, so 
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you know what their position is. 

MR. KOENIG: Obviously, I spent all week end doing 
that; but there sight be things that will develop during the 
course of the testimony which will -equire consultation with 
the clients, and that is my problem, 

THE COURT: That objection I fear I must overrule. 

MR. KOENIG: As far as tomorrow is concerned, your 
Honor, I don't see how it is possible to get this woman back 
from Colorado by tomorrow morning. 

THE CCURT: You may be able to do it by tomorrow 
afternoon. Let's go forward. 

MR. KOENIG: I don't know how we can do it. 

THE COURT: We are going forward, sir. 

MR. KOENIG: Your Honor, preliminarily, Mr. ein: 
who is a member of th» Bar of the State of New York, is not 
a member of the Bar of this Court. May he be admitted for the 
purposes of this case? 

THE COURT: I am pleased to have him. 

MR. MARROW: Thank you, your Honor. 

THE COURT: Very good. Mr. Phillips, do you want 


to start? 


MR. PHILLIPS: I call as a witness for the plaintiff 


Mr. Richard Moskow. 
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B42 OC RAR D MOS KOW, called as a witness >» the 


plaintiff, being first duly sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. PHILLIPS: 
.@) Would you state your name? | 
A Richard Moskow. | 
Q Where do you live? 
A 20 Petrie Lane, Wayne, New Jersey. 
Q By whom are you employed? | 
A Silver Creations, Ltd. 
Q Where is that company located? | 
S } 
A At 428 Old Hook Road, Emerson, New Jeriey. 
Q What is your position with that company? 
A I am a vice president of the company. 
Q Row long have you been a vice presid: £ the oom 
pany? | 
A About four ~md a half years. 
Q What are your duties as vice president of Silver 


Creations, Utd.? 

A I am in control of all receiving, shipping. Part 
of my duties are partial buying and partial sales. 

¢; In connection with your duties with the corporation, 
do you have anything to do with negotiations of contracts? 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUS! 


| JA27 


| ELP Moskow - direct 14 
2 1 Q Did Silver Creations enter into a contract with the | 
3 | defendant, Classic Masterpieces, on or about May 2, 1974? 
: 4 | A Yes; we did. 
5 MR. PHILLIPS: May we have this marked for identifi- 
6 cation. 
7 | (Plaintiff's Exhibit 1 marked for identification.) 
| 
8 | Q Mr. Moskow, I show you Plaintiff's Exhibit 1 for 
9 | identification and ask you if you can tell us what that 
10 | document is. 
ll | A This is the contract that was signed May 2nd, be- 
12 | tween Classic Masterpieces and Silver Creations. 
1] 
13. | THE COURT: Do you offer it in evidence? | 
14 MR. PHILLIPS: It will be. 
15 | MR. KOENIG: If that is the contract, I have no 
16 objection. 
17 ! THE COURT: It may be received. 
: 18 | (Plaintiff's Exhibit 1 for identification was re- 
19 | ceived in evidence.) 
20 | Q Can you tell us briefly: just summarize what this 
| 
21 | is a contract for. 
22 A Silver Creations was to produce fifty Royal Napoleonic 
3 3 | Coaches for Classic Masterpieces. 
2 | Q Wrat was the total of the contract? 
25 A The total edition was two hundred. The first fifty 
| 
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were to be created at this time. 


15 


Q What is a Napoleonic Coach? 


A Silver Creations, for the 


fiftieth anniversary of 


General Motors, created, using the Fisher Body logo -- 


Q What is a logo? 

A The logo of Fisher Body, of General] Motors. 

Q What is meant by the word "logo"? 

A Their corporate identification. An edition of a 


thousand pieces for General Motors. 
took two hundred of the edition and 
on the coaches. It is a coach made 


over silver, weighing approximately 


From this edition, we 
made minor modifications 
out of silver and gold 


seven, seven and a half 


pounds, and it was part of the -- from the Napoleonic era, 


part of his royal wedding coach and 


coronation coach. 


Q Pursuant to that ParaCraph 12 of the contract, did 


the corporation, that is, the plaintiff corporation, receive 


a $10,000 deposit? 


A Yes; we did. 


Q Pursuant to Paragraph 17 of that contract, did the 


corporation lend to the defendants a Fisher Body Coach for 


use as an exemplar or demonstration? 
A Yes; we did. 
Q Did there come a time when 


to the defendant was returned? 
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| 
A Yes; there was. | 
3 | Q When that was returned, was an exchange made of 
4 another coach? 
5 A Yes; there was. 
| 
6 | Q Did that other coach have the modifications called 
| 
7 | for by the contract? 
8 | A It had the first prototypes of the modifications; | 
9 yes. | 
(| 
10 || Q I direct your attention to page 8 of Exhibit 1. At 


the bottom paragraph there is an addendum regarding brochures. 


12 || Did you prepare brochures in accordance with that section of 
13 | the contract? 
14 A Yes; we did. 
15 | Q Did you deliver those brochures to the defendant? 
16 | A Yes; we did. 
17 | Q Did you receive the $3,000 provided for in that 
18 | contract? 
19 jj A Yes; we did. 
20 | MR. PHILLIPS: May we have this marked for identifi- 
| 
21 | cation as Plaintiff's Exhibit 2. 
2 | (Plaintiff's Exhibit 2 marked for identification.) 
23 MR. KOENIG: No objection, 
24 BY THE COURT: 
’ 25 Q Mr. Moskow, when did you get the prototype coach 
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to 


back that you say was returned? 


3 || MR. PHILLIPS: That is the Fisher, the first one. 


Q (Continuing) The Fisher Coach. 


) A I exchanged it with the modifcations on it. 

6 | Q When did you do that? 
’ | 

7 } A I would say the first week in June. 

8 THE COURT: All right. | 
| 

9 | BY MR. PHILLIPS: (Continuing) 
i} 

10 | Q I show you Plaintiff's Exhibit 2. Is that the bro- | 

1] } chure that you prepared and delivered to the defendants? 

12 | A Yes; it is. 

13 | Q When were those three thousand brochures delivered th 

14 | the defendant? 

15 A The latter part of February. 

16 | Q What year? 

17 | A 1974, 

18 | Q In other words, before the execution of the contract 

19 which is Exhibit 1; is that correct? 
| 

0 | A Yes. 

21 | Q Did the plaintiff corporation then proceed to take 

a the necessary steps to fill this order for the first five 

23 Napoleonic Coaches? 

2 | A Yes. 

|| MR. PHILLIPS: Incidentally, does the Court wish to 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUS| 


| Pe EV eevilaBh NEW Vowwe aly Jour 


JA31 


l | ELP Moskow - direct 18 

2 see the brochure that we are talking about? 
3 (Pause). | 

| 

4 } Q Where were these coaches manufactured? 

5 | A In Tokyo. | 
6 Q Was an order placed for these fifty coaches? 
7 A There was; yes. | 
8 Q Was this paid for? | 
9 | A Yes; it was. 
10 || MR. PHILLIPS: May we have these marked as 


Plaintiff's Exhibits 3 and 4. 


| ; THE COURT: Who did this? 


13 || THE WITNESS: A firm by the name of GTO Lithographers 


| | 
i] 


14 || We gave them all the art work. 


15 || THE COURT: They caused Classic Masterpieces to be 


16 || put in here at the -- 


17 ji THE WITNESS: Yes, 

18 | THE COURT: Did anybody from Classic Masterpieces 
\| 

19 go over this with you before it went into final form? 

20 | THE WI™“"SS: Yes. Mr. and Mrs. Stone. It was 


21 || their copy. 
22 THE COURT: When did this go to the printers for 


23 printing? 


4 THE WITNESS: I would say the beginning of February. 
25 || THE COURT: Of 1974? 
i} 
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THE WITNESS: Yes, sir. 
(Plaintiff's Exhibits 3 and 4 marked for identifica- 

tion.) 

YQ I show you Plaintiff's Exhibit 3 for identification 
and ask if you can tell us what this is. 

A This is the invoice from Marunouchi, Tokyo, Japan, 
for the coaches and the modifications for the coaches. 

Q I show you Plaintiff's Exhibit 4 for identification. 

Can you tell us what that is? | 

A This is the payment for this invoice, in full ad- 
vance. 

Q What is the amount? 

A $46,500. 

MR. PHILLIPS: I offer Plaintiff's Exhibits 3 and 4 
into evidence. 

MR. KOENIG: I am going to object to these two 
exhibits, your Honor, on the ground that they are not relevant 
to this case, as to whether or not they did pay -- 

THE COURT: Tell us the purpose of these exhibits, 
Mr. Phillips. 

MR. PHILLIPS: Simply to show that the plaintiff 
performed on his part. These have been identified as the 
payment for the coaches to the manufacturer. 


‘HE SOURT: Let me see them, please. 
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(Pause.) 
THE COURT: Yes. Overruled. 
(Plaintiff's Exhibits 3 and 4 for identification 
were received in evidence.) 


/ 


Q When did you have all of the parts necessary for the 


| 
} 


assembly of the fifty Napoleonic Coaches at your place in 
New Jersey? 
A You mean the last parts completed? Because I had 
some much earlier. I had the last parts by July 3rd. 
MR. PHILLIPS: Can we stipulate, counsel, that under| 
Paragraph 12 of the contract, delivery of the first fifty 
were to take place on July 6th; that is, the 65th day from 
the jacket. We have July 6th. 
MR. KOENIG: Yes. 
Q On July 6th, were any of these Napoleonic Coaches 
ready for delivery and inspection? 
A Yes; there were. 
Q Did you ina -- 
MR. KOENIG: I object to the question, your Honor. 
It is a double question: delivery and inspection. 
MR. PHILLIPS: I will rephrase the question, your 
Honor. 
Q Did you have any coaches ready for inspection on 


July oth? 
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Yes; we did. 


The contract provides that the inspection shall be 


| 
made at a time convenient to both parties at the premises in | 


New Jersey. Did you make any attempt to contact the defendant) 


for the purposes of making any inspections? | 


A 


Q 


A 


Q 


A 


Q 


at that time? 


cation of the person with whom he spoke. 


her voice. 


Q 


in this case? 


A 


Q 


Yes; I did. | 
When was that? 

On July 3rd. It was my first call. 

Whom did vou speak to? 


Mrs. Stone. 


What did you say to her and what did she say to you 
MR. KOENIG: I object, unless there is some identifi+ 


THE COURT: He said Mrs. Stone. 


MR. KOENIG: As to whether or not he can identify 


THE COURT: On that ground, I will sustain it 


Can you lay a foundation? 


MR. PHILLIPS: Yes, your Honor. 


Did you at any time meet the officers of the defendant 


| 


Yes; I did. 


Would you tell us the names of the persons whom you 
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met and their titles, if you know? 


A Jan Stone and Toby Stone; husband and wife. 

Q Did they tell you th.+t they were officers of Classic| 
Masterpieces? 

A Yes. 

Q Did they give you a telephone number where you 


could call them for the purposes of transacting any business? | 


A Yes. 

Q Did you, on July 3rd, call that telephone nu»ver? 

A Yes. 

Q Did you ask*for Mrs. Janice, Jan Stone? | 

A She picked up the phone. I knew her voice. 

Q And you had spoken to her on prior occasions on the 
phone -- 


THE COURT: The objection is overruled. You knew 
her voice as being Mrs. Stones? 
THE WITNESS: Yes. 
THE COURT: Did you talk to her before? 
THE WITNESS: Many times. 
Q What did you say to her on July 3rd, and what did 
she say to you? 
A I told her the coaches have just arrived; I have 
one toget! + I have all the other components and parts, 


that she could come in and tale a look when it is convenient 
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to her. 
8) Was a da’e set for inspection? 
A No. 
Q What did she Say to you at that time? 
A Just that she wants to see them all, and she was 


getting prepared to go away. 


Q On culy 6th, were the fifth coaches completely 
assembled? q 

A No. 

Q How Many were assembled on July 6th? 

A Well, July 6th was a Saturday. On July 5th we had 


sixteen of them ready. One the first day and fifteen the 
second day. 
Q Did you receive any communication, oral or written, 


from any person representing the defendant in this case on 


July 6th? 

A No, 

Q When were the remaining thirty-four coaches 
assembled? 

A On Monday -- 

Q Or thirty-three, whatever the number. 

A Thirty-four. On Monday. 

Q What would be the date? 

A July 8th. 
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QO Did you hear anything from the Stones on July 8th 
regarding this matter? 

A No. 

Q Did you receive any writings from the Stones on 
July 8th regarding this matter? 

A No. 

Q When was the next time that you attempted to com- 
municate with the Stones? 

A I tried on July 8th, 9th, 10th. The 8th, there was 
no answer. On the 9th, I think I got the maid, and on the 
loth I got Jan, and I said, “When are you coming in? They 
are ready for your inspection." She said she was going away 
on a trip, or she wasn't going to be around. 

On the llth, I got the maid again, and then I 
kept getting no answer after that. 

Q On any of these days, did anybody representing’ the 
defendant corporation indicate to you that they were canceling 


this contract? 


MR. KOENIG: I object to the form of the question, 
your Honor. 

THE COURT: It is a bit leading, bu* was anything 
said on the subject of cancelation between you at any time, 
on the 8th, 9th or 10th? 


THE WITNESS: No. 
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| 
2 | Q Was any demand made during this period of time for 


3 || the return of the $10,000 deposit? 

4 | A No; not at all. 

5 ! MR. PHILLIPS: May we have this marked as Plaintiff's 
6 | Exhibit 5 for identification. 


| (Plaintiff's Exhibit 5 marked for identification.) 


8 | Q I show you Plaintiff's -xhibit 5 for identification 
9 and ask if you can tell us what that is. 
10 A These are part of our phone bills. 
1] Q I direct your attention to the particular items 
12 circled in red. Can you tell us what those items represent? 
13 A These are the phone calls that were made to the 
14 | Stones’ house, the ones that are circied. | 
15 || Q What is the telephone number that you were given by 
16 || the Stones for use for business purposes? | 
7 | A —s«- 212-6 28-2680. 

i| 
| MR. PHILLIPS: I offer Plaintiff's Exhibit 5 in 


19 evidence, limited to the four items circled, namely, the 

~~ telephone calls made to the number mentioned for the dates 

21 July 3rd, July 9th, July 10th and July 11th. 

2 | THE COM’ T: Mr. Moskow, according to you, Mrs. 

23 Stone said she was going tc be away on a trip and wasn't going 

2” | to be around. How did yov leave that conversation? 

25 | THE WITNESS: Weil. she said she will take care of tt 
| 
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2 | when she gets back. It was acceptable. 
ses 3 THE COURT: When did she say she was coming back? 


THE WITNESS: She didn't have an exact date, but I 


5 was going away more or less at the same time, so I didn't 
6 have a contlict there. 
a MR. KOENIG: Your Honor, I don't cbject on the.basis 


8 of the fact that the telephone company, if they were called, 
9 | wuld verify that these are the telephone company slips, and 
10 || I don't object to the fact that various telephone calls were 


we 11 || made, but I de object on the ground that that is not evidenti- 


12 || ary, that there is no indication with whom the conversations 
14 | THE COURT: I don't think it is being offered for 
15 more than that. I think it is only being offered to corrobor- 


16 ate Mr. Moskow's testimony that he placed the calls. 


i 17 MR. PHILLIPS: Precisely, your Honor. 
18 | TPE COURT: On those grounds, I will receive them. 
19 MR. FitNTG: 7 object on the ground it is not 
‘ rt | corroborated. 
21 THE COURT: That objection I overrule. 


| 
13 || were had on those particular dates. 
(Plaintiff's Exhibit 5 for identification was re- 


Q Were there any further attempts at phone communica- 


* 
x 
Rg fF BS RB 


tons between the corporation and the defendant between July 11 


| 
ceived in evidence.) 
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and August 29th? 


A Yes. 
Q Tell us what those attempts were and what happened. 
A I would say when I got back from my trip, which was 


the end of July, I started a routine of calling them every -- 
trying to get in touch with them every day, because I wanted 
them to -- 


MR. KOWNIG: I object to his reasoning, your Honor. 


THE COURT: Sustained. 


A (Continuing) I tried every day. 


Q Were you suggessful in contacting either of the 


Stones during this period? 


A I believe I spoke to Mr. Stone once during that 


period. Other than that, the maid. 


Q What did you say to Mr. Stone and what did he say to 


you? 


MR. KOENIG: I object on the ground he says he 


believes. That is no proof. 


MR. PHILLIPS: I withdraw the question. 


Q Did you recognize the voice as being that of Mr. 
Stone? 

A I spoke to him once. 

Q Had you previously had conversations with him on the 


telephone before that date, on which you spoke to him? 
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Did you recognize his voice? 

A Yes; I did. 

Q What did you say to him on that occasion and what 
did he say to you? 

A Just that, "I'd like you to pick up your coaches, 


inspect the coaches and clear up the contract." 


Q What was his reply? 

A "Jan will take care of it.” 
Q Jan, being his wife? 

A Jan, being his wife. 


THE COURT: When was this call, approximately? 

THE WITNESS: In August. 

THE COURT: You say you tried to call in August? 

THE WITNESS: Almost every day. 

MR. PHILLIPS: May I have this marked for identificay 
tion. 

(Plaintiff's Exhibit 6 marked for identification.) 

Q Between July llth ar“? August 29th, did you receive 

any written communications f. m -he defendant on the subject 


of cancelation of the contract? 


A No; I did not. 


Q Did you receive any oral notice from defendants on 


the subject of cancelation? 
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A No; I think not. 
Q Did you receive any written demand for return of the 


$10,000 deposit? 

A No; I did not. 

Q During that time period, did you receive any oral 
demand for return of the $10,000 deposit? 

A No; I did not. 

Q Did you then, on August 29th, send a communication 
to the defendants? | 

A Yes; I did. 

Q I show you Plaintiff's Exhibit 6 for identification 


and ask you if you have seen that before. 


A Yes. This is a copy of the telegram. 
Q What was the date that that was sent? 
A August 29th. 


MR. PHILLIPS: I offer this Mailgram into evidence. 

MR. KOENIG: There is no proof of receipt, your 
Honor. I object on that ground. 

MR. PHILLIPS: I submit that all he testified is 
that this was sent. 

THE COURT: Was a deposition of anybody taken? Was 
the receipt of this acknowledged in any deposition? 

MR. PHILLIPS: I am reviewing the deposition now. 


I don't believe that that was specifically raised. 
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2 | THE WITNESS: I believe in Mr. Stone's. 
3 THE COURT: Mr. Koenig, if the deposition acknowledges 
4 this was received, then you should obviously have no objection. 
5 | MR. KOWNIG: Mr. Marrow conducted the deposition. 
6 IT am not familiar with whether that was testified to. 
7 MR. MARROW: I don't believe thet that question was 
8 raised at the time of the de, osition. I will check, your Honor|. 
9 (Pause. ) 
10 | MR. PHILLIPS: Yes, your Honor. May I have the 
1] | document, your Honor? 
12 | | (Pause.) 
13 | MR. MARROW: On what page? 
14 | MR. PHILLIPS: I call your Honor's attention to 


15 the fact that ~- 


16 THE COURT: Call it to Mr. Marrow's attention. 

17 Then he may stipulate it into evidence. 

18 MRK. PHILLIPS: Page 51 of Mr. Stone's deposition, 
19 lines 10 to 19, referring to Defendant's Exhibit 9. 


| 
20 | MR. MARROW: That would be correct, your Honor. 
| 


J*. was referred to on page 51 of the deposition. 


shows it was received. 


MR. KOWNIG: I withdraw the objection, then, your 


ze & 8B RB 


Honor. 


THE COURT: Very good. I take it that deposition 
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MR. PHILLIPS: I offer the exhibit. 
THE COURT: It is received. 
(Plaintiff's Fxhibit 6 for identification was re- 
ceived in evidence.) 
MR. PHILLIPS: Has the Court read it? 
THE COURT: I did. 

Q This lawsuit was started . September Sth. Did you 
receive any response to this Mailgram, which was sent on 
August 29th, hetween August 2"%th and September 5th, when this 
lawsuit was started? 

A No. 

Q After this lawsuit was Started, did you have any 


conversations with either of the defendants? 


A Yes; I did. 
MR. KOEN™G: Objected te, your Honor. 
MR. PHILLIPS: May I withdraw that question and re- 
phrase it? 
Q - with anyone on behalf of the defendant? 


MR. KOENIG: I object to any conversation subsequent 


to the lawsuit. 


THe COURT: Let's see what it is. 


Overruled. At this point it calls for a yes-or-no. 


A Yes. 


THE COURT: Whom did you talk to? 
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THE WITNESS: Mrs. Stone and Mr. Stone. 


Q Would you tell us what your conversation with Mrs. 


Stone consisted of, what you said to her and what she siid to 


you? 

MR. KOENIG: That is objected to, your Honor. 

THE COURT: On what ground? 

MR. KOENIG: It is wiblbdiiadiin’ tothe lawsuit. He said 
it was started on September 5, 1974, and he is now asked about! 


conversations subsequent to the institution of the lawsuit. 
THE COURT: Isn't a party competent to make an ad- 
hike against interest, even if a lawsuit had started? I 
would assume so. 
MR. KOENIG:, I don't know what the conversation is, 
your Honor. 
THE COURT: I don't, either. We will take it out 
if it is inapplicable. 
Go ahead. 
Q What did you say to her and what did she say to you 


in this conversation? 


A First, it was Mr. Stone, md Mr. Stone gave me a number 


in Colorado where to call. 


Q A telephone number in Colorado? 
A Yes. 
Q Did he tell you his wife was at the mine? 
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MR. KOENIG: That is objected to, your Honor, as a 
leading question. 
MR. PHILLIPS: Withdrawn. | 
Q Did he tell you what she was doing in Colorado? 
A At the mine. | 
Q Did you make that telephone call to Mrs. Stone? 
A I did. 
Q “id you reach her? 
A I did. 
Q In Colorado? 
A Yes. 
Q Tell us what you said to her and what she said to | 
you, | 
A I told her I woutd like to deliver the coaches, and 


I would like to get paid for the contract. That's why the 
lawsuit was started, because he had spoken to -- Mr. Stone had 
spoken to Mrs. Stone -- 
Q Don't say anything about what somebody else said. 
THE COURT: Let's get this conversation down. 
You say, also, Mr. Stone gave you a telephone number 
of the mine in Colorado? 


THE WITNESS: It's an area about forty miles or 


fifty miles away from the mine, where they have two-way com- 


munication to reach the mine, so if a call is made or you know 
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2 | when the person is going to be there, you can reach tiem. 

3 || THE COURT: That is what Mr. Stone told you? 

4 | THE WITNESS: Yes. | 
5 | THE COURT: All right. 

6 Q You were continuing yovr conversation. 
7 | MR. PHILLIPS: May we have the last portion read 
8 | back so he can pick up the thread. 

9 | (Record read.) | 
10 || A She said to make a delivery of five coaches at 

11 this time to Mr. Stone,and when she gets back she will take 
12 | care of the rest. | 
13 | Q Was such a delivery made? | 
14 | A No. 

15 Q Was any payment made beyond the $10,000? 

16 | A No. There was more to the conversation. 

17 Q Go ahead. | 
18 || A I said to Mrs. Stone the second time I called her, 

19 because I went to the president of tne company to ask him, | 


20 would it be all right to make such a delivery -- 


21 MR. KOENIG: I object to it, the conversation with 
22 | the president of the company. 

23 THE COURT: You spoke with the president of the 

2A company, and you then called, after speaking to him, you then 


h 


called Mrs. Stone back? 
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THE WITNESS: Yes. 


THE COURT: What did you say to her and she tc ou 


at that time? 


THE WITNESS: That we would deliver ten coaches, and 


if she would pay us for those ten coaches and leave the 


$10,000 on deposit on the balance of forty coaches, we 'ould 


make the delivery. 


Q 


A 


Was this transaction consummated in this manner? 
No; it was not. 

Were an’ coaches ever delivered to the Stones? 
Aside from the sample, no. 

Did you ever get that sample back? 

No. She has that sample. 


MR. KOENIG: I object to this line of testimony, 


your Honor, as irrelevant. 


Q 


THE COURT: Overruled. 


Did you make any attempts to dispose of the coaches 


after this lawsuit started? 


A 


Q 


Yes. 


Were you successful in disposing of any of them? 


Yes. 
How many did you dispose of? 


Thirteen. 


What consideration was received for those thirteen 
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coaches? 

A $22,000. 

Q Where are the remaining thirty-six coaches at the 
present time? 

A At our office in Emerson. 

Q Are you at the present time ready, willing and 
able to deliver those to the defendant in fulfilment of the 
contract? 

A That is correct. 

MR. PHILLIPS: Your witness, counsel. 

I would at this time ~- and I am sure there would 
be no objection by the defendant, move tc reduce the ad damnum 
from $80,000 to $58,000, in view of the extent of mitigation. 

THE COURT: Very good. Is there any objection to 
that, sir? 

MR. KOENIG: No. 

THE COURT: All right; granted. 

Mr. Phillips, before you do that, is there any 
selling expense that should be set off against that $22,000? 

MR. PHILLIPS: We would ask for interest, the profit 
on the contract from the date -- 

THE COURT: No. Is there any selling expense that 
should be set off against that $22,000, of any substantial 


amount? If it i» a small amount, then -- 
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MR. PHiULIPS: I will ask. 
PY MP PHILLIPS: (Continuing) 
Were there any expenses incurred in connection with 


the resale of the thirteen coaches? 


A Yes; there were. 
Q Do you have that amount available to you? 
A Well, there is salesme:. s commissions consisting 


of fifteen per cent. 

Q Can you ascertain those amounts, and we can furnish 
them to the Court later. 
7 MR. PHILLIPS: I would asx leave to amend my motion 
to make it $58,000 plus whatever expenses were incurred in 
connection with the resale. 

THE COURT: Thereshould be deducted from the re- 
ducticn whatever expenses were incurred in the sale, assuming 
the proof is appropriate. 

Go ahead. 

CROSS-EXAM:i NATION 
BY MR. KOENIG: 

Q Mr. Moskow, were you present when the contxact 
which has been introduced in evidence was signed? 

A When it was signed, no. 

Q Prior to the signing of the contract, how long had 


there been a period of negotiations between the plaintiff and 
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2 | the defendant? | 
3 | A Approximately four months. 
: , 4 | Q Now, how many contracts had been prepared prior to } 
5 the signing of the contract which is now in evidence? 
6 | A You mean copies which were not used? Three, four. 
7 | Q Who drew up the copies which were not used? 
i e | A We did. Silver Crea.ions. 
9 | Q Who drew up the contract which is introduced in | 
10 || evidence in this proceeding? 
Ml | A Silver Creations. 
12 Q Where were they drawn up? 
13 | A You mean, where was the actual typing done? 
I 
1 || Q Yes. 
i 
15 | A In our office. 
a H 
16 | Q Where? 
17 | A Emerson. | 
18 || Q I note in Paragraph 12 on Page £ of the contract, 
19 as you drew it up, as it was drawn up by the plaintiff, there 
os | is a seventy-day period mentioned; is that right? 
° | 
21 A That's correct. 
2 || Q And it is changed to sixty-five days to something 
23 written in and initialed? _ 
a | A Yes. 
4) Q Did you participate in any conversation which resulted 
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in the change from seventy to sixty-five days? 


A No; I did not. 
| 
Q Was there any statement made to you at any time why 
chat change was in fact made? 
A No; there was not. 
Q Were you aware that the seventy-day period had been 


reduced to sixty-five days? 

A Yes. 

Q Dic you have any conversation with Mrs. Stone or 
Mr. Stone as to why there was such a reduction? 

A No; I did not, sir. 

Q In the prior agreements, which were not signed, 
was there any specification of a time limit? 


| 


Mk. PHILLIPS: I object to the form of the question. 


It is vague. The clause specifically sets forth the time | 
limit for delivery. | 
| 
THE COURT: Overruled. | 
Q In the prior agreements, was there any specification 
of the time limit for delivery? 
A Yes; there was. 
0 What was the period that was involved, if you know? 
iA They ranged anywhere from sixty days to ninety days. 


¢; Were you present when there were discussions about 


those si...y or ninety days? 
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Yes. 


What was said about the time limit in the discussion 


had and with whom did you have them? 


She wanted them as soon as we could possibly q 


them made. 


Q 


40 


a 


et 


Was there any statement made by her that time was 


a consideration? 


A 


Q 


She wanted them made as soon as she could get 


I repeat my question: was there any statement 


by her that time was a consideration? 


THE COURT: I suppose that is his answer, Mr. 


Mr. Moskow, the question: if you can answer it 


or no the way it is put, so be it. If you cannot, you n 


not accept it. 


yes, 


Mr. 


Do you want to have it read back? 

THE WITNESS: Yes, sir. 

(Question read.) 

Yes; there was. 

When was it made, and by whom and to whom? 

THE COURT: This was she, I assume. 

MR. KOENIG: Well, I assume so. 

THE COURT: You asked him, and he answered vou 
Koenig. 


MR. KOENIG: His answer doesn't indicate to me 
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THE COURT: You had asked him if she said that, and 


he said yes. 


Q 


A 


Iran, Jackie Onassis, you know, assorted other people of the 


jet set. 
people. 
Q 


A 


August? 


MR. KOENIG: I stand corrected, your Honor. 

What was said? 

She said she wanted them as soon as possible. 

For what purpose? 

She said she had them sold. 

Did she indicate to whom they were sold? 

Yes. She started rattling off names: the Shah or 
| 
The names escape me now. But tiiose are the type of 


But she did mention those in particular. : | 


Did she mention any selling price to you? 

Five thousand dollars. 

For each coach? 

Yes. 

MR. PHILLIPS: . May I approach the bench, your Honor? 
THE COURT: We have no jury here, so -- 

MR. PHILLIPS: I want to go off the record. 

THE COURT: Off the record. 


(Discussion off the record.) | 
THE COURT: You have a telephone bill here for | 
| 
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MR. PHILLIPS: Your Honor, I have an additional 
telephone bill, which indicates a telephone call to Longmont, 
Colorado. The telephone number is listed at 303-776-2992. 

Does that refresh your recollection as to the place 
and the phone number? 

THE WITNESS: I know the place. I wouldn't know the 
phone number. | 

MR. PHILLIPS: Do you have any other clients in 
Colorado? 

THE WITNESS: What was the date of the call? 

MR. PHILLIPS: This one was June 17th. 

THE WITNESS: We do have other people in Colorado, 


and I don't believe that is the correct one. 


MR. PHILLIPS: Let me withdraw it and keep going. 
MR. KOENIG: If you can find it, we would be happy 


to have it. 


BY MR. KOENIG: (Continuing) 
Q As you testified previously, the order for these 


coaches wasplaced with an organization in Tokyo, Japan. 


A Yes, sir. 

Q Do youknow offhand when that order was placed? 
A I do. 

Q When? 


MR. PHILLIPS: Let me withdraw that and keep going. 
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A Approximately May 10th, within a week or two. 
Q What year? 
A 1974. 
Q Was any delivery made to you by the organization in 


Tokyo, Japan, subsequently? 


A Yes. 

Q Pursuant to the order? 

A Yes. 

Q When? 

A In the latter part of June. 

Q Can you specify with any greater detail when it 


was received by you? 


A Well, the last batch, as I said, was delivered July 
3rd. 

Q How many batches were delivered? 

A T 


ney come in three separate components: coach cab, 


coach chassis and the coachman's seat. 


Q Can you at this time state the order in which tuey 


were delivered to you? 


A I don't remember which box came first, no. 

Q Did you inspect the box when it arrived at your 
plant? 

A Yes. 

Q Was it possible for you to organize the receipt of 
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the merchandise received from Japan without receiving it all? 


Q 


to wait until you got everything before you could put together 


the coaches? 


A 


Q 


together a coach? . 


A 


Q 


did you hav» an assembly line? 


A 


Q 


A 


like that. 
Q 
A 
Q 
A 
Q 
one day? 


A 
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MR. KOENIG: Withdrawn. 


In other words, is it your testimony that you had 


No, but we did. 


When for the first time did you start to put 


Juay 3rd. 


For the purpose of putting together the coaches, 


There is no need for an assembly line. 
«hss did the work, the actual work? 


Two boys and myself. 


How oid are the boys? | 


Twenty~four and twenty-one, I think, or something 


Were you physically engaged in the work? 


Yes. 


Together with these two boys, as you term them? 
Yes. Two young men. 


How many coaches were you able to put together in 


The first day, as I said, we only put on together, 
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because we got the delivery late. 


Q 


A 


together. 


Q 


Did you work on July 4th? 
No. 
When was the next day that you worked? 


July 15th. 


iow many coaches did you put together then? 


Fifteen, because I was teaching them how to put them 


45 


How long did it take y * to put together the five 


coaches on July 5th? 


A 


Oh, about four © five hours. I put the first 


fifteen together myself. 


Q 


A 


self. 


A 


Q 


The first “¢ifteen? 
Yes, 


You sav you only put together fifteen -- 


I said the first fifteen. I put them together my- 


I am talking about July Sth. 


Yes. 


You say you put together fifteen, and you did it 


all yourself? 


A 


Q 


Yes. I was teaching them how to put them together. 


Did you advise the manufacturer in Tokyo that 


there was a sixty-five-day deadline. 
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A Yes. 
Q Was that done by communication or verbal? 
A Wait a minute. Let me re-answer tha. question. 


I did not. 

Q Who did? 

A Mr. Freedman. 

Q You didn't keep any records of any work that was 
done on ‘hese coaches, did you? Any written record? 

A No. 

Q The fact that you Say you assembled these coaches 


is based upon your own personal knowledge? 


A Yes. And the two other boys assembled them with 
me. 

Q Are those two other boys still workin= for mn 

A Yes; they are. 

Q When you received the merchandise from Tokyo, have 


you any record to identify it as the merchandise wich was 


ordered? 
A That it was ordered -- what? The subject of the -- 
Q Yes, 
A Yes. 
Q Do you recall when you were examined being asked 


this question and Giving this answer, at page 50: 


“9 Is there any way for me to identify whether or not 
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that packing list specifically covers the coaches which are 
the subject matter of the contract and thus are the subject 


matter of this particular lawsuit? 


sft.” No." 

A Yes; I remember. 

Q Do you recall this question, on page 52: 

=O Is there any indication on that document ti : the 


fifty pieces involved would be the same fifty which ace the 


subject matter of this action? 


*K No." 
A Yes. 
Q On * e 53: 


"Q Is there any indication on that document as to 
when you received that document? 

oy No. There is no indication as to when we reccived 
it. It just shows when it was exec:ited. 

st ® What date would that be? 

og July lst. 

"0 July lst? 

“A Yes. 

"Q When did you receive that document? 

"A I cannot answer that question. 

“oO Is it that you don't know? 


"A It comes in the mail." 
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2 Do you recall those questions and answers? 

3 A Sure. 

4 | Q At page 54: 

5 || ud 3 With respect to Defendant's Exhibit 6, is there any 
6 marking on there which would indicate the exact nature of 


the items that were shipped to you? 


8 "A The answer is no. It says knocked-down parts. 

9 | Coachman's seats, fifty pieces. 

10 "Q There is no indication on there that it is the 

11 specific fifty that is the subject matter? 

12 | | "A That is correct." 

13 Do you recall those quest-ons and answers? 

14 | A Absolutely. 

15 Q You have had an opportunity ir read your testimony 


16 given in the deposition? 


17 A Yes. 


18 Q And you have submitted an affidavit correcting some_ 


19 of the language in the deposition? 


2 | A Yes. 
21 | Q That was executed in New Jersey on April 6, 1975? 
22 A Yes. 
23 Q One of the answers which you corrected I will refer 
24 to. I will read the Original answer and your correction. On 
25 | page 40 

| 
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"A We would have given them back their $10,000 if 
we didn't notify them that they were ready or if they didn't 
come and pick them up in the sixty-five day period. 

"O Was it your intention that they were not to pay 
for these fifty coaches if they were not prepared within the 
sixty-five-day period? 

i That the contract would have been nul! and void. 

*9 Null and void? 

"A Yes." 

Your correction -- 

MR. PHILLIPS: Your Honor, I have an objection. 
These are answers which obviously are legal conclusions, and 
the document speaks for itself. 

THE COURT: Yes. 

You are not a lawyer, I assume? 

THE WITNESS: No. 

THE COURT: I don't see that this has really an 
awful lot of bearing on the issue. The contract is what 
governs. Whether this gentleman had a particular view of 
it or not, I don't see that it has an awful lot of weight. 

MR. KOENIG: May I conclude by pointing out the 
correction by the witness? 

THE COURT: By all means. 

Q In the affidavit, you Say, page 40, lines 4 to 7, 


4 
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should read: | 
“We would have given them back their $10,000 if 
we didn't notify them that they were ready or if they didn't | 
have them ready be picked up in the sixty-five-day period." 
Do you :ecall that correction? 


A Yes. I think there was a word or two changed; that's 


BEL. 
Q Page 60: 
"© Did you notify the Stones that they had arrived? 
"A They were not ready for them, no." 


Do you recall that question and answer? 


A No. 


Q Referring to items for shipment, were there any 


other items required for the assemblage which did not come 


from Tokyo? 

A Yes. 

Q What were they? 

A The certificates of authenticity, the bases, tic 
Pillows, the Lucite covers, the placques -- those are the name 


placques. I think that's all. 


Q Where did they come from? 

A Locally. Locally around Emerson. 

Q Can you state when they were received by your cor- 
poration? 
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A Yes. 
Q When? 
A Well, different dates. Which one do you want to 
know? 
Q You can give me the dates and what was received, 
A I have my records over there. Am I allowed to -- 


THE COURT: Mr. Koenig, is this highly relevant 
on your cross-examination? 

MR. KOENIG: I don't know. 

THE WITNESS: They are all before July lst. I haa 
nat of everything, some in May, some in June. 

Q In order to create the coach for inspection, what 
specifically had to be done? 

A Put three things together. 

> i Which three things? 

A The coach chassis, the coach cab and the coachman's 
seat. Put them together. 

Q What about these items that you received from local 
people in New Jersey? 

A They were all ready. You know, just a completed 
package in its case, with the pillow, inspection for good 
delivery. That's all. 

Q How many items, if you can recall, had to be used to 


put this together2 
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A Well, as you can see by the brochure, the case is 


a piece of wood -- I mean, the base, and the case just fits 
right on top of it. The pillow lays on top of the base. 
The placques were all put on the base, and the coach just 


sits right on top wf the pillow. Takes about a minute. 


Q But this all had to be done at one time; is that 
right? 
A Just for inspection. Sh: wanted them packed 


separately. She wanted everything packed sepe _tely for de- 
esi: 

| Q When you testified that you put fifteen together, 
this all had to be done at that time? 


A No. The coaches get put together at a different -- 


You assemble all the coaches, so you have fifth coaches all 
assembled, and then putting the whole composition together 
by putting a coach on the pillow on the base, with a top on 
it. That's what she wanted to see. Because everything had 
to be taken apart and repacked for her, because her specific 
instructions were that she wanted everything packed separate- 


ly, because when she shipped it, nothing would break, because 


she said she had no packing facility at her place. That's 
why we nad to keep them at our place. 


Q Page 67; do you recall these questions and answers 


in your deposition? 
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"Q I want to know when they were started, and 1 want 
to know when they were finished. Tell me when they were 
finished. 

"A I don't know when they were Started, because | 
don't know when the last piece came in that we coule start 


working on them. But I would Say that we had at least part 


of them, and I am not going to give you any figures, because 


I don't know how many parts of them were ready for her, and 
within the next day or two they were all ready. 
"Q When were they all ready? 
"A When? 
"Q Yes, 
"A I don't know, 
af What date were they all read,? 
et I don't know. I will have to check that Monday or 
Tuesday." 
Do you recall those questions and answers? 
A Yes. I will have to check that Monday or Tuesday 
was the date they were ready. I didn't know the date. I 
didn't have a calendar. 
Q Did you make those answers to those questions? 
A Yes. 
MR. PHILLIPS: Counsel, would you please read the 


next question? I think it is a little unfair to take it 
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completely out of context. 


to save you the trouble of rereading it so that the Judge 


may have the entire conversation. 


15 with the Stones? 


Colorado number. As { understand it, 
| @ aumber at which -- 
it will be transferred to the mine. Is that it? 


MR. PHILLIPS: 
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MR. KOENIG: I will continue if you want me to, 


Of what? 

After the July 4th week end, the 8th or 9th. 
Of July? 

Yes. 

They would have all been ready? 

Yes. 

The 8th or 9th of July? 


Yes. 


At that time, did you have occasion to communicate 


Yes." 

Is that what you want? 

MR. PHTLLIPS: Thank you. | 
THE COURT: Shall we take ouy mid-morning recess? 


(Recess. ) 


MR. KOENIG: Your Honor, some Clarification of thisg| 


we have now received 


to which we can make a call, and then 


Yes. 
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MR. KOENIG: It is not a direct number. 

MR. PHILLIPS: I have furnished them the number 
which the plaintiff used to call her in Colorado. I trust 
its significance is not lost on the Court. | 

MR. MARROW: few things there, if I may. They | 


gave us two numbers. t the first number there was -o @nswer. 


The second number, the office is checking on. I contacted 
the superintendent of the building in which they live, hoping 
that the superintendent would at least have a forwarding ad- 
dress, because she is there very infrequently. Most of the 
time, she is out of the city. He advises there is no forward- 
ing address. He knows that Mr. Stone is out of the city at 
the present time and is expected back some time tonight or 
tomorrow morning. 

This is at their home in New York. But there is 
no other way to contact them except these two numbers here. 

THE COURT: Do I deduce that in your office you don' 
‘ave such a number? 

MR. MARROW: That's correct, your Honor. We have 
a New York number for them, and that's all, your Honor, which 
is logical in light of the fact that they live in New York, 
and at least one of them is available in New York City: the 
husband, and the wife is off in Colorado, running a silver 


mine. 
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1 ELP Moskow - cross tt, 
2 | It may be stretcning logic, but that is the way it | 
3 is. | 
4 | MR. PHILLIPS: I have nothing to add. | 
5 BY MR. KOWNING: (Continuing) 
6 Q With reference to Plaintiff's Exhibit 2, is it 
7 testimony that this was prepared some time before the contrac 
8 was signed? 
9 | A Yes, sir. 

i| 
10 | Q I think you said some time in January or February? 
11 | A Yes. | 
12 | Q Of 1974? 
13 A Yes. 
14 | Q This was during the period of negotiations? 
15 A Yes. 

Q When did you receive payment for this Exhibit 2? 

| A In July. 

| Q That was the three thousand dollars which you 


19 testified to? 
2 A Yes. 
21 Q You say in July. When in July? 
22 A July 9th. 
2B Q Turning to page 57 of your deposition: 
2A "0 From your experience, how many coaches do you feel 
ys) | a person can assemble on a given day? 
| 
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“A Maybe eight or nine or ten. It depends. 
"© What des it depend on? 
"A Whether or not there are other interruptions. I 
don't work on it full time. It is not my kind of a job." 
Do you recall those questions and answers? 
"- Yes. 
MR. KOENIG: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. PHILLIPS: 
Q You testified that you received a payment for the 
brochures in July. 
MR. PHILLIPS: Mark this for identification, please. 
(Plaintiff's Exhibit 7 marked for identification.) 
Q I show you Plaintiff's Exhibit 7 for identification 
and ask you if you can tell us what that is. 
A This is a photostatic copy of the check for the 


three thousand dollars for the brochures. 


Q Was that received by mail? 
A Yes; it was -- No; it wasn't. I believe it was 
picked up. 


MR. PHILLIPS: I offer Plaintiff's Exhibit 7 into 
evidence. 
MR. KOENIG: I object to it. It has no evidentiary 


value, the fact that they paid the three thousand dollars. 
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2 MR. PHILLIPS: On the question of evidentiary 


3 value, your Honor, it is dated July 9th, which is three 


4 days after the Supposed cancelation, and here is a payment 
5 being made in pursuance to a contract. 
6 THE COURT: The objection is Overruled. It may 
7 be received. 
8 (Plaintiff's Exhibit 7 for identification was re- 
9 | ceived in evidence.) 
10 | MR. PHILLIPS: That's all 1 have. 
li | MR. KOENIG: No further questions. 
12 || (Witness excused.) 
| 
13 MR. PHILLIPS: Plaintiff rests. 
4 | THE COURT: I assume a motion will be made to 
15 dismiss on the ground that the plaintiff has failed to prove 
16 a prima facie case. 
17 MR. KOENIG: No. It is not being made. 
18 THE COURT: All ri-"t. There are cases that say 
19 thi - lawyers she... no. make it, but should wait until the 
20 | end of the case. Then it is not being made. 
21 What is your pleasure, Mr. Koenig? 
22 MR. KOENIG: We are trying to get in touch with the 
23 stones. I will hopefully have Mr. Stone here tomorrow morning), 
24 at your Honor's direction. 
25 THE COURT: All right. We will recess until tomorrow 
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morning. At that point, you will either go forward with the 
Stones, use their depositions or the case will otherwise 
terminate. 

MR. PHILLIPS: Thank you very much, your Honor. 


(Adjourned to April 15, 1975, at 10:00 a.m.) 
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SILVER CREATIONS, LTD., 
Plaintiff, 
Ve 74 Civil 3841 
CLASSIC MASTERPIECES etc., 


Defendants 


New York, N. Y. 


April 15, 1975 - 10:00 a.m. 


(Trial resumed, ) 
THE COURT: Good morning. 
MR. KOENIG: If your Honor please, I have not any 
witnesses present here, because of the circumstances which 


I will recount, and I should like to make two motions for the 


record. 

I assume that in the event your Honor decides in 
favor of the plaintiff, there may be an appeal, and some sub- 
sequent lawyer will look over my shoulder and say, "This is 
what you should have done," which experience I have had in the 
past. 

I think your Honor, as a trial lawyer, knows how 
that occurs. 

MR. PHILLIPS: Wouldn't motions be previous tu or 
in the absence of any judgment? 


THE COURT: No. I will hear whatever you have to 
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say. 

MR. KOENIG: I respectfully renew my motion for 
adjournment of the proceedings because of my inability to 
communicate with the defendant's witnesses. I have tried Mr. 
Stone's number as late as nine o’clock this morning, and 


Mr. Marrow can testify as to his efforts to reach Mrs. Stone | 


in Colorado. 

This is a non-jury case, and my original request 
was >F a modest adjournment, until this Thursday. It has 
been stated to your. Honor that Mr. Freedman, who, incidentally 
io eet present this morning, who has not been called as a 
witness in this case in chief and may be called as a rebuttal 
witness, is leaving for Europe on Wednesday. In view of that, 
I submit that an inquiry should be made as to the duration 


of his trip. 


I am willing to await his return and adjourn the 
case until such time. In order that your Honor may have a 
transcript of the testimony which has been testified to in 
this case, I shall order a copy of the minutes to be submitted! 
to you. 

appreciate that in view of the fact that your 

Honor has many other matters, you do not desire to rely on 
your recollection, and the furnishing of the minutes will 


obviate any such circumstance. 
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That is my first motion. 

I also respectfully move for a mistrial, for the 
following reasons: 

One, on the basis of your Honor's rulincs on my 
requests for adjournments. 

Two, your Honor's: acceptance of an uncorroborated 
letter of counsel which contained facts which could not be 
given in evidence in this proceeding,and your Honor's decision 
to anticipate the trial of this case without holding a confer- 
ence with defendant's counsel or in any way giving counsel an 
opportunity to be heard before the decision was rendered, 
anticipating the case. 

I renew the application made in the motion papers, 
which requested your Honor to reassign the case and which 
was denied by your Honor. 

THE COURT: Do you want to be heard? 

MR. PHILLIPS: Yes, your Honor. 

THE COURT: Please. 

MR. PHILLIPS: I don't think that anything new has 
been added to what was discussed yesterday. All parties were 
aware that this was a firm trial date, without condition. 

The motion to disqualify the Court had no relation whatsoever 
to the trial date. There is nothing to indicate that had 


such motion been granted, another judge would not have tried 
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the case on the same date. 

Finally, there are depositions of both defendant 
witnesses in this case, which have been taken,and this Court 
of Appeals has held that where there is _ opportunity to 
take depositions and the party has not available himself of 
them, he cannot complain if he fails to produce the parties. 

I submit at this point I think it becom s obvious 
that while the requestion is certainly courteously and gently 
made, the request is solely for delay. 

THE COURT: Mr. Koenig, what about that? Am I 
to credit: the fact that no Stone has been unturned -- sf 2 
can capitalize the word "Stone" -- since last Thursday? This 
is now Tuesday morning. 

MR. KOENIG: We have had no opportunity to -- we 
have made many efforts to get in communicationwith them, but 


we have been unable to do so. Mr. Marrow can testify as to 


what he has done since Thursday. My request for adjournment, 
your Honor, is a very modest one in a non-jury case. 

THE COURT: It is not modest. We have a court 
schedule oigoing. Lawyers set their time. You worked al] 
week end to be prepared fir today. Your adversary, Mr. 
Phillips, worked. He had his witnesses here. He had his 
exhibits together. 


You and I know -- and you have been at the trial bar 
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much longer than I -- that a lawyer works up his case, and if 
it doesn't go on at the time when he has worked it up, he 

has to go work it up all over again, and he has to duplicate 
all of that work. You know that better than I do. 

I am unable to understand, short of the Stones 
wishing to be unavailable, why between last Thursday and 
today, Tuesday, these people, who have a corporation that 
could make a contract that was running well into the six 
figures, and have a mine in Colorado that I take it is a 
producing one in terms of money, why nobody can get in touch 
with them. 

I am astonished that nobody has called you to say, 
"Mr. Koenig, what happened to our case on Monday? Did you 
get an adjournment?" 

The only conclusion I can come to is that they don't 
want to be around. 

MR. KOENIG: I cannot agree with your Honor, because 
they have both been deposed -- 

THE COURT: Why don't you use your depositions? 

That is my next question. 

MR. MARROW: Your Honor, can I offer something with 
respect to that? 

The position of the plaintiff in this case is that 


there was a time-of-the-essence provision in the contract -- 
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THE COURT: You mean the defendants. 

MR. MARROW: No. The plaintiff in their brief took 
this position: they conceded that there was a time-of-the- 
essence provision. However, they said that the sixty-five- 
day time-of-the-essence provision was waived. We went further 
in our response to that. We said if it was waived -- and 
we left that open as a question of fact -- we said if it was 
waived there are two issues that come to light. They are 
both factual questions. 

The first question is whether or not the defendant 
did anything to reinstate time-of-the-essence. We cited the 


exact same case that was cited by the plaintiffs with respect 


to that proposition, because that seems to be the state of 


the law in New York, that it can be reinstated. 

The second position we took was that the testimony 
offered yesterday from the deposition of Mr. Moskow establishes 
the fact that Mr. Moskow, speaking for the plaintiff corpora- 
tion, in effect said that it had been waived on the oiemiebitel 
day of -~ I am sorry -- the reinstatemen” had been waived by 
the plaintiff itself. 

There are two factual questions there, and they are 


very serious ones, and I don't think that either of those 


factual questions are r ally dealt with in any depth in the 


depositions, and the only way we could explore those issues is 
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2 || to have the parties here. 
3 | Second, with respect to the counterclaims, there 
4 || are two counterclaims here totaling $61,090. At the time the 
Hl 
5 deposition of the defendant was taken, the exploration that 
6 || was taken by the attorney for the plaintiff was not really 
7 in great depth. They ieft the issue on that, and I think that 
8 | ‘t is fair to say if there was an Opportunity for the defend- 
9 | ants to be present, a great deal of credibility could be see 
10 || to these -- | 
1] | THE COURT: Let me sk you: the claim amounts to 
| | 


12 | basically three things. One is the $10,000; one is the $3,0 


13 for the brochure, and the other is some $48,000 for alleged 
! 
14 | loss of profit on resales. 
15 | MR. MARROW: That is correct, your Honor. | ' 
16 | THE COURT: I assume that I have been accurately 
17 | given the transcript of Mrs. Stone, whose deposition was 
18 | that they had no orders for resale, that they had "strong 
19 || interests". That does not rise to the dignity of an order. 


20 You know it and I know it. and this is the kind of a thing 


21 | that as a matter of law doesn't get you an Order, and, indeed, | 
| 

2 | asa matter of fact, it sounds like somebody who is trying 

23 to come as close to an order as possible but can't really do 


24 it. and that is the way they phrase it. 


25 || MR. MARROW: With respect to that, I can only offer 
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a conv'rsation which I had with Mrs. Stom: after the time 
the deposition was taken. She was confused. I think that 
that confusion could be Cleared up at the time of the trial. 
We could bring _t out. We could ask her to Straighten out 
whatever confus’ »n on her deposition testimony there was on 
her behalf. 

THE COURT: Do you have a copy wf your trial} 
submission? I have one. I think it's in the back room. 

MR. KOENIG: May I point out to your Honor tl.it 
in a letter dated March 24, 1973, the Origins! and copy of 
the transcript of the Oral exami..ation «i (ue Stones was 
sent to our office, evidently received Within a day or so 
later, and the letter States, "K ndly have the Stones review 
the transcript, make any appropriate corrections and return 
the original to me." 

That has not been done. 

MR. MARROW: Do you want a copy of the memorandum, 
your Honor? 

THE COURT: I have it, thank you. 

The first thing she said -- I am reading from page 
330f her deposition -- 32 and 33 -- was that she said that 
during the period July 6th until the 26th, somewhere aiong in 
there, she said that She didn't want them because they were 


not going to be able to use them, since it was the summer, 
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and the proper time, targeted time was to set to sell the 


coaches. That speaks in the future. Then she says ata 
later point -- ne. Mr. Stone said: 
ia * To your knowledge, had Classic Masterpieces ever 
received an order for one of those coaches? 
"Rh To my knowledge, no." 
Does that admit of any explanation, any qualifica- 
tion? 
MR. MARROW: Your Honor, I believe that there was 
confusion at the time over what the term "order" meant. I 
believe the. at the time of trial this could be cleared up. 
THE ‘* JRT: Also, Mr. Stone: 
*O Did you tell the plaintiff that your company had 
acquired numerous orders?" 
He said his attorney was told to do it. 
“oO But no one had actually ordered one, in the sense 
that they had agreed to buy it? 
"A No, and I was just getting strong interest." 
Gentlemen, let's not play with words. I don't think 
Mr. Stone had any problem with understanding whether there 
war agreement to buy, an order. 
MR. MARROW: Your Honor, in all respect, I think 
that the point is this, and this also came cut in the deposi- 


tion. It came cut in the deposition that the business arm of 
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the defendant was Mrs. Stone ~md that the sales agent, so to 
speak, for the defendant, was Mr. Stone. 

THE COURT: But Mrs. Stone said their selling period 
was to be in the period following the delivery. 

MR. MARROW: That's correct. They were supposed to 


be delivered -- 


THE COURT: That is consistent with the fact that 


they had no orders. 


MR. MARROW: The position of defendant was that = 
were to be delivered to these people in Morocco or wherever | 
it was that the tournament was held and that they had people 
already aligned who wanted these particular items. What they 
had to do was to bring them there. That is why she insisted 
on having these within the sixty-five-day period. 

In fact, there was a Provision in the Original con- 
tract which was brought out yesterday that had seventy days 
in it, and the seventy days was reduced to sixty-five because 
it was going to be very close to the time mr. Stone was 
going to deliver these to the bridge tournament, wherever he 
was to take them. 

THE COURT: I read that contract. I had the feel- 
ing that the word -- Where is the Original? Do you have the | 


original? 


MR. PHILLIPS: I have it. It is not the original, 
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but I have a copy -- 
3 THE COURT: Where is the one that was marked in 
4 | evidence, the original contract? 
5 MR. PHILLIPS: A copy is in evidence, Exhibit Ds 
6 Your Honor, may I very briefly comment on some of 
7 the deposition. 
8 | First of all, the testimony at page 23 in the 
9 deposition of Mrs. Stone was that her husband wanted to, 
10 | and I quote, "bring some replicas to Europe", not the enti-e 
ll fifty, and those, according to the testimcny of the plaintiff, 
2 rere ready on July 6th. 
13 || Secondly, on page 26 of Mrs. Stone's deposition, 
14 "As of July 6th, to your knowledge, had your company received 
15 | any orders for the coaches?" Answer: "No." 
16 I don't see how that can be explained. 
17 || THE COURT: This is her testimony? 
18 MR. PHILLIPS: Mrs. Stone. This is unequivocal. 
19 | I submit the only reason there was a breach of 
20 contract was their own dismay and disappointment. They had 
21 || no orders. The payment of the check July 9th, after the 
22 time of the alleged time-of-the-essence, is the best evidence 
23 | that if there was a time-of-the-essence, there was a Waiver, 
2A and that waiver has never been rescinded to this day. 
5 | MR. MARROW: To the first point, that the contract 
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and saying, "I want them now." 


ready. 


witness in here today for. 
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itself has a Sixty-five-day Provision in it, I think that any 


anticipation of the reason for the Sixty-five-day Provision 
in the context that was just spoken of here is actually ir- 


relevant. The contract speaks for itself. 


The second Point as to the Statement she made in 


the deposition: 1 think that already has been Pointed out 


that there was confusion on her part that would be Clarified 


at the time she was here, 


The third point that was raised, the check itself, 


Submit, of a declaration by her that they had in effect 


THE COURT: By making a Payment after the time had 


MR. MARROW: That's right, because you Can reinstate 


What she in effect was going was Paying the money 


THE COURT: JI know, but on the 9th they were all 


MR. MARROW: That is something we cannot bring a 


THE COURT: She cannot testify on that subject, 
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because she was not in the plaintiff's Place of business that | 


day. 


MR. MARROW: That's correct. We have a witness who 


was. We tried to get 


in touch with him all day yesterday 
and were unable to reach him because the phone didn't answer. 
We have someone who will be able to testify categorically 


that these were not ready until mid-August. This witness is 


a former employee of the company. 


THE COURT: How long have you known about him? 


MR. MARROW: We have known about this for many, 


many months, 


THE COURT: Why wasn't he contacted starting last 


Thursday? 


MR. MARROW: Because of the fact that we are all 


laboring under the assumption that when we got here yesterday 


‘*- Iam sorry. As far as he is concerned, we did attempt 


to contact him, and we couldn't reach him. We couldn't reach 


anybody, your Honor. 


I will be glad to represent to the Court that I was 


the one who was Supposed to undertake reaching these people --+ 


THE COURT: His telephone is out of order? 


MR. MARROW: No. 


His telephone doesn't answer. I 


have memorized the telephone number. He lives in New Jersey. 


THE COURT: Did somebody try to go to his home? 
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MR. MARROW: No. 
3 THE COURT: Did somebody send him a telegram? 
4 | MR. MARROW: No. I called him persistently. I tried 
5 | all week end long. | 
6 | THE COURT: Really, my patience is tried with this 
7 | matter. I am going to give you an opportunity at this point 
8 | if you want to read any part of the Stones’ depositions for 
9 my consideration on the merits. I will give you that leave, 
10 | and we will do it now. Do you want to give consideration to | 
| 
11 that for about two or three minutes? 
12 | MR. MARROW: Thank you very much, your Honor. Let | 
13 | us have an opportunity to discuss it. 
| 
14 | (Recess. ) 
15 | MR. KOENIG: If the Court please, I don't =e to 
16 | be placed in the position of waiving any rights which the 
17 || defendant corporation may have. However, without any waiver, | 
| 
18 I am willing to submit in evidence the entire deposition of 
19 | the Stones and have your Honor examine it and accept such 
2 || statements in there which you think have any evidentiary 
21 value. There may be other statements you would want to ig- 
22 | nore. 
23 | THE COURT: Mr. Phillips may have some objection 
{| 
2A | as to parts of it as self serving. | 
3) | MR. PHILLIPS: Your Honor, I would ask that they read 
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2 || the selected parts. 
3 THE COURT: Definitely. 
4 | MR. KOENIG: It may take a considerable period of 
5 time to select the selected parts. That is the only problem 
6 | I have. I would be perfectly willing to have your Honor -- 
7 || THE COURT: No. How long will it take you to do 
8 | that? A half hour? 
9 MR. KOENIG: I would think so. 
10 | THE COURT: And then you will be ready to put in 
11 what you want, and Mr. Phillips can make objections as appro- 
12 erkans 
3 | MR. KOENIG: Yes. | 
4 | THE COURT: All right. We will stand in recess 
15 until five minutes to eleven. If you finish earlier, I will 
16 be in the back room. 
17 | (Recess.) 
| 
: 18 | THE COURT: Before we start the reading, I want to 
19 | rule on Mr. Koenig's motions. 
0 First, I am going to deny the request for an RNR | 
21 || ment. I want to state in one place and at one time that this 
ee trial date had been set somewhere in the third week of March. 
As I remember, I received a letter from plaintiff's counsel te 
2A and I will come to that in connection with the motion for | 
2 || mistrial that you made. When I received that letter, which 
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I regarded in the nat of an application for preference, 


really, given the circumstances brought to my attention having 
nothing to do with how any trier of the fact, particularly 
myself, would rule on the merits -- when I got that letter I 
endeavored to see if I could work in counsel on the morning of 
Good Friday or Passover, because of the representation to 
me that the case would take less than a day to try. That 
date was unsatisfactory, as I recall, for religious reasons, 
and therefore, in the third week of March I set April 14th, 
which was yesterday, for trial as a firm date. 

Following that time, we got the motion for me to 
recuse myself, which I regarded then, as I regard now, as 
wholly without merit. I am advised that my law clerks, in 
speaking to various parties, announced at that time that in 


the event that that motion was denied, the trial date of 
April 14th would stand. 

It is acknowledged here as of yesterday that as of 
last Thursday, April 10th, everybody knew that the motion 
had been denied and that the t:rial date of April 14th was 
the date, and I have nevertheless, in order to make sure that 
defendant had ample opportunity to come in, given one extra 
day. 

That is the end. 


I will note this as against a history of difficulty 
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and requisition the interposition of a magistrate to report 
with regard to getting the defendants to testify at their 
depositions. 

A reasonable man could conclude that this non- 
appearance by the defendants here, putting the burden on 
counsel to try to get more time for them, is cut from the same 
piece of cloth. That application is therefore denied. 

With regard to the motion for a mistrial, I regarded 
that, as I said when it was made, as without Merit. Trial 
judges in this court and in all courts have the task in many 
a case of seeing if cases can be disposed of. They have pre- 
trial conferences, at which all kinds of things are said to 
them, and one of the jobs of a United States District Judge, 
indeed, if not all judges, is when sitting non-jury to put 
from his mind anything that has nothing to do with the merits 
of the case and, when trying the case on the merits, pay at- 
tention solely to the merits. 

I have done that. I am doing that to the best of my 
ability. Anything having to ‘io with the reason for granting 
this case a preference in no way enters into any conclusion I 
should reach on the merits of the case heard before me. 

This case will be decided solely on the evidence heard in 


this courtroom, pitsented by the parties. 


Given that, also, Mr. Koenig remarked that the trial| 
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date had been set here without any opportunity to be heard on 
it. That just isn't so, because when the 29th of March, 


Passover or Good Friday was an inappropriate date for the 


parties, all the parties concurred at that time on April 14th. 


So they were heard in the setting of yesterday as 
a trial date. So that motion is denied. 

All right. Go ahead, Mr. Marrow. You can sit down 
and be a witness. I take it Mr. Koen q will be the examiner. 

MR. KOENIG: I thought it would he much more appro- 
priate if Mr. Marrow would just read the questions and 
answers. 

THE COURT: All right. Whatever you like. Go ahead. 

MR. MARROW: I will read the page numbers ‘so that 
you can follow, and also the line numbers. 

Starting on page 9, line 25 -- 

MR. PHILLIPS: I think you should indicate prelimin- 
arily who is testifying. 

MR. MARROW: You are right. This is from the 
testimony of Janice Gilbert Stone, given on February 28, 1975, 


at an examination before trial. Page 9, line 25: 


"Q When was your next business dealing with them? 


"A I believe it was in 1974. 


{ 
“0 What wag the nature of the business dealing? 


eK A man who was then with the firm, an Edward 
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Edward Fahert’’ came to our apartment on an appointment, to 
tell us about some silver and gold plated coaches. 

"9 Was that the begining of the negotiation of a 
contract which is the subject of this lawsuit?" 


No response. 


ad Is that the time you first started getting interested 


in the contract for the coaces? 
ad | It was the beginning of a discussion pertaining to 
the coaches. There was no mention of any contract." 
Line 25, page 10. 
ad I believe you said, Mr. Faherty came to your 
apartment on early 1974." 
Skipping down on page 11 to line 5 -- 
MR. PHILLIPS: Counsel, how can you read a question 
without reading the answer? 
MR. MARROW: I am sorry. You are correct. 
"A I didn’t. 
"Q When was it? 
"SK In 1974." 
Skipping down to line 10 on page ll. 
"O What was discussed at thet time? 
"A He discussed a product called ‘the Fischer coach' 
or ‘the royal anniversary coach'. I don't remember what 


Silver Creations had made for Fischer body, and he iscussed 
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the fact that they were not all going to be taken by Fischer 


3 || body, and that there would be a number authorized to be made 

4 | separately in a different form, and he asked if we were 
5 interested in acquiring these coaches and calling them some- | 
6 | thing else and selling them." 

7 | MR. PHILLIPS: Excuse me, your Honor. I respectful- 
8 ly object on the ground that this particular portion of the 

9 testimony that he is reading in goes to the preliminary dis- 

10 | cussions relating to the contract. The contract is in evidence 
ll | and speaks for itself. | 
12 | | THE COURT: You are considering the parol evidence 

13 rule; is that it? | 
14 | MR. PHILLIPS: Exactly. This is a two-year contracts 
15 | It cannot be varied by testimony. 
16 MR. MARROW: I think it has relevance to the 

17 || counterclaims. It lays a foundation for the circumstances 

18 under which the counterclaim arises. 

19 As to whether or not these coaches were something 
| which were a very special item, they were going to be selling 
21 in Europe, which is our contention, —nd for which they were 

22 in the process of getting sales et cetera. | 
23 || MR. PHILLIPS: We certainly will concede that these 
2A | coaches were a very special item. Nothing beyond that. But | 
25 | the contract is in evidence, and any evidence as to the | 
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negotiations prior to the contract except on the uestion of 


Paragraph 12 I submit is totally irrelevant. 

THE COURT: Do you contend otherwise? 

MR. MARROW: I contend that it is relevant to the | 
issue of the sales and the circumstances which took place ona! 
were taking place in Europe at the time. 

THE COURT: How much reading does this entail? 
How many questions and answers? 

MR. MARROW: I think I am finished. 

THE COURT: Overruled. 

MR. PHILLIPS: I am sorry. The last thing I have 


is page ll, line 20. Is that where you intended to finish? 


MR. MARROW: Correct. Now, on what is known as 
page 13/14 for some reason, starting on line 12. 
a Did there come a time when you became seriously 
interested in such a program? 
"A Yes. | 
“0 What happened or what developed or what resulted or 


what development took place to lead them to becoming serious- 


ly interested in the program? 


"A I suppose it was a combination of several things: one 


the good salesmanship, the gentleman selling the item,and | 


the other that we thought it was an attractive item if it 


could be made exclusively to us in a small number, that we 


| 
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would have the wherewithal ana the people in our circle who 
would be anxious to buy them." 

Page 15, dropping down to line ae 

"9 Had you made any investigation yourself at that 
time as to whether you would have a market for these cvuaches? 

"A We had made preliminary efforts in discussing it 
with friends and the people that we knew tc determine whether 
there wouldt» any interest. 

"Q You felt there was an interest? 

"A We felt there would be an interest. I'd sent some 
letters and so forth. 

"Q There came a time when an actual contract was 
discussed; did there not? 

"A Yes. 

"Q Could you explain to me how those discussions came 
about and what they consisted of? 

a They came about first with Ed Faherty, who was the 
representative of the Company, and later in a direct meeting 
with Mr. Friedman at our house, accompanied by Mr. Faherty, 
and later in the meeting out at Mr. Friec an's office. When 
my husband and I drove there. There was possibly one other 
meeting in our house when Mr. Friedman was up. 

a Did you ask what the nature of the discussion was? 


ial Yes. We were interested in acquiring the coaches 
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if they could be modified and designed to be something ex- 
Clus‘vely to our Company, and also the nature of it was a 
time element was involved that we needed them in the summer 
of 1974 for us to be able to do anything with them, and the 


other was that they be restricted to certain exclusive areas 


that we would have and nobody else would be able to be inter- 


vening." 
Continuing on page 21, line 23. 

"Q You will note on the third line of paragraph twelve, 
there is the number 70 typed in and crossed out and the number'| 
of 65 written above i/:, and the initials JGS. Are they your 
initials? 

"A Yes, they are. 

zo What were the circumstances that led to that 
written change in the initialing? 

"A We felt the period of 70 days was too long. We 
needed to have them in at least 65 days based on some subse- 
quent action that we planned.” 

Skipping down to line 14, on the same page. 
Q Who was present at the time of the signing? 

ay" Ed Faherty, myself and my husband." 

Now, continuing on page 23, on Jine 3 there is a 
question. 


"Q You mentioned that you fel*+ that the 70 day period 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


w 


21 


23 


ELP "Stone 


was too long in view of certain plans that you had. What 


were those plans? 


"A My husband was to take a trip to Europe for a | 


couple of tournaments that were to take place in the South of | 


France and Greece, at whici 


time he was to bring some replicas 


of the coaches with him and engage in the sale of those coaches 


| 


to people that would attend the tournaments, some of whom he 


had already discussed that with. 


"9 When was he to make that trip? 

"A Before the middie of July. I am not certain of 

he exact date of the Monto Carlo tournament. 
"Q Did he make that trip? | 


, 
as No; he did not." 


Continuing on page 24, line 3; there is 4 question: 


=o At that time and immediately following the signing 


of this contract, were you or your husband making any trips 


in an endeavor to sell these coaches? | 
"A My husband and I each made a trip in May. 
"Q Where was that trip to? 
"A Los Palmos and Canary Islands." 
On page 24, line 25, there is a question. 
= What was your understanding to Silver Cc 


reations 


what to do as far as producing the coaches and making them 


available to you? 
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"A There they would have to have the coaches manufactured 


according the modifications that had been discussed, and that 
they were to have them available for inspection by me prior 
to the end of that 65 day period or at least at the end of 
the 65 day period. 

=O Where was that inspection to take place? 

i ' At a place that was mutually convenient. It had 
been discussed that it would be out there, if that was con- 
venient to me. When I say ‘out there', I mean the Silver 
Creations property." 

| On the same page, page 25, line 20: 

"9 Did there come a time when you were notified that 
the coaches were ready for inspection? 

"A No. 

ea Were you ever notified that the coaches were ready 
for inspection? 

"A I personally was not." 

Continuing on page 26, line 1: 

“@ Was anybody from your Company ever notified that 
the coaches were ready for inspection? 

"A I believe my husband was notified at some much 
later date, but I think you'll have to ask him. 

"0 When would the 65 day period have expired? 


A July 6th." 
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On page 26, line 17: 
"oO As of July 6 or during the two to three week period | 


thereafter, did you, yourself individually, have any contact 


with Silver Creations? 
"A Yes. 
"Q What was the nature of that contact? 
"A I made a number of calls to Silver Creations asking | 
them if the coaches were available for inspection. 
vel it To whom did you speak? 
"A I spoke to Rick Moscow, a secretary and, I believe, 
to Philip Friedman. 
“— When did these conversations take place? 
A Between July 6 and July 26." 
On the same page, line 14: 
=o What was the substance of the conversations? 


"A That the coaches were not ready for inspection, but 


that display cases were. 


9) Who told you that? 


"A Any One of the number of people -- I believe Rick 


Moscow, Phil Friedman and Ed Faherty." 
Continuing on Page 28, on line 4: 


"Q When was your husband planning to go to Europe at 


that time? 


"A For Monte Carlo on a tour toward July and a 
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subsequent tournament in Greece. 

"9 You said these conversations occurred between July 
6 and July &? 

ae Yes. 

"9 What happened after July 26? 

ud I returned to colorato. 

we How long did you stay in Colorado? 

uc Virtually until now with perhaps one or two trips 
back in between a day or two." 

On page 29, line 4: 

"© What were the circumstances that led to that tele- 
phone conversation? 

A Well, I had spoken to my husband in New York who 
said they wished to speak to me at Silver Creations, Ltd. 
and he asked me to put in a call to them the next day, and I 
did put in a call to them and I believe I spoke to Mr. Moscow. 

"Q What was the substance of the conversation? 

"A The substance of the conversation was that Mr. 
Moscow thought we should take the coaches even though it was 
long past the time t hat it would do us any good. 

"Q What did you say? 

"A I said it was too late. I said we couldn't take the 


coaches unless I could be there to inspect them. I waited in 


New York several weeks to inspect them. At the time I was 
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speaking to them, it was impossible to leave our Cciorado 
project and come back and inspect them. That was essentially | 
the substance. 

"9 Did you say to him about when you came back that 
you would inspect the coaches, that when you came back to 
New York you would inspect the coaches? 

"A I don't believe so." 

Continuing on page 31, line 3, there is a question: | 

dl 8 Did you have any knowledge of a telegram sent to 

Classic Masterpieces by Silver Creations, requesting that you | 


pay for the coaches? 


"R No. 
ad Have you ever seen such a telegram? 
"DA No." 


On the same page, line 17: 
"0 When you called the Silver Creations in July of 
1974, am I correct in understanding that they told you all 


they had available were the cases for them? 


a My recollection is clearly there were no coaches 
at all available, that tney had the cases and they might have 


some parts like some nuts and bolts, but no coaches or no 


Main parts for assembly. 


“0 At that point, did you tell them that you considered | 


them to be in breach of the contract? 
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24 MR. PHILLIPS: Objection, your Honor. That calls | 
3 for a legal conclusion. 
4 | THE COURT: No. I assume if it is communicated, 
5 it is a question of a statement. 
6 | Read the question again. 
7 MR. MARROW: At that point, did you tell them that | 
8 | you considered them to be in breach of the contract?" 
9 THE COURT: Overruled. 
10 | Mx. MARROW: On line 9 of the same page, the witness 
1] answered: 

i 

12 ! "At that point, I told them it was very serious. We 
13 | didn't have the coaches and then because time was of the 
14 | essence, I did not discuss any legal questions such as the 
15 breaking of a contract, but I did say it was past the dead- 
16 ! line, and I made a special trip back from Colorado to inspect 
17 


| the coaches, so my husband could take them with him on his 


18 || trip to Europe. 
19 | ed 3 Did you tell them that you would not accept the 
ee 20 | coaches when they had them ready for you? 
21 | "A I did not tell them that on July 6, but as the 
22 | time began to go along, during my three week or whatever it 
23 | was, stay in New York, until the 26th, I certainly did indicate 
2A | to them that since they had failed to come up with the coaches; 
25 | that we would simply not be able to use them, " 
| 
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Page 33, line 2: 
“oO When you said you indicated that to them to whom 
| 
did you say that? 
ae I do not remember my exact words, of course, but 
the giest of the conversation was such that Iclearly indieakeal 
to them that since that time had expired that we were not 
going to be able to use the coaches since it was the summer 
and that our proper time and target time was set to sell] the 
coaches. 
"Q What was your target time with respect to selling | 
the coaches? | 
A I believe I answered that. 
@) Just to go to the Monte Carlo tournaments? 
bs The tournaments in Europe and other engagements 
in Europe that my husband would have, based on prior plans 
and conversations that he had with people and letters that I 
had sent, and during that PEW he was to bring replicas of 
coaches and take some of the coaches with him and ee in 


selling them at that time. 


“9 We are talking about the tournaments. What kind of 
tournaments are you talking abovt? 

"A Backgammon tournaments, I believe, and bridge 
tournaments to which he was invited to represent America." 


Continuing on page 34, line 14: 
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This is examination by myself, I believe. 

"0 You testified before that on or about July 6, 1975 
you did not have any orders, per se, and prior t:. the time 
you executed the contract in May. You .aiso testified that 
you had been in communication with a number of people concern- 
ing these particular coaches? 

"A That is correct. 

"0 Were these the same peoplewho vour husband was 
going to see in Monte Carlo? | 


"A Some of them. 


“0 Have these people expressed a firm interest in these? 

"A Yes, they had. 

pal © Did any of these people offer to you a firm commit- 
ment subject only to their seeing the coach? 

= It was more or less a general commitment. They 
were friends, so a firm commitment would have involved sign- 
ing something. Nobody signed anything, but they were interestr 
ed in based on our description of the coaches, and said they 


| 


were looking forward to seeing them. : 


"gd Did you explain to Mr. Faherty or Mr. Moscow or 
Mr. Friedman the circumstances under which these coaches 
were to be displayed? 

"R We had repeatedly explained that to them and re- 


peatedly told them that time was of the essence and we had 
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2 | to have the coac hes by then. Otherwise, that whole summer, 
3 | when this meeting with the people would occur, the most | 
4 | likely prospect for sale at that time would be passed, and | 
5 | if we didn't do it in the summer your chances would be greatly 
6 ruined -- 
7 | *% Did you explain that Mr. Stone was going to take | 
8 | these coaches with him to Europe? | 
| 9 | "A Yes." 
} 10 | Contiruing on page 36, line 9. The questions are | 
| ll | now by plaintiitf‘'s counsel. | 
12 | al Who are the people who indicated an interest in 
13 } buying the coaches? 
14 | "A They were mostly Europeans. | 
: 15 | "6 What are their names? | 
| 16 | "A One of them was the Ambassador, the then iniianamiin: 
7 | to Morocco to the United States and is now the Prime idnivanes 
18 | "9 What is his name? | 
} 
19 | ae | Arnold Osman. I sent a letter describing them to 
} 
2 | him." 
21 Skipping down to line 22: | 
22 | "© Who else? 
23 ! “A Another letter was sent to the Shah of Iran. 
2A | "9 Was any reply received? 
25 "A I don't remember. I left New York shortly after | 
! 
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that. Others were people that were going to be at the back- 
gammon tournament that we had seen prior to the European 

tournament and a tournament in New York. 


“0 These people have names? 


"A Yes, one of them was the manager for Diana Ross, 

the singer." 
Continuing on page 38/39. For some reason it is 
indicated that way. The questions again by Mr. Sovel. This 
is on line 14: 


=O With respect to paragraph twelve of the agreement, 


there is a provision, is there not, that the deposit would be | 


returned if the coaches were not delivered within the 65 day 
period? 

"A Yes. 

"QO Was there any special reason why thac language was 
put into the agreement? 


"A Yes. 


“¢ What was the reason? 
| 


"A Because time was of the essence. If he was not able 


to get our coaches by that time, our chances of selling them 
would be diminished and we wanted to have the strongest 
stipulation as possible written into the contract." 


Continuing on page 40, line 9: 


"Q You were concerned to get your $10,090.00 back 5 
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you did not have the coaches back 


in the 65 day period? 


"A saa," 


Continuing -- Before I Say that, I am now reading 


| from the examination of Tobias Stone, 


taken on the same day. 


| This is Page 44, line 17: 


ad Would you State, however, that MOSt of the 


| Negotiations with Silver Creations People was conducted by 


your wife? 
"A Fully accurate, 
| "o After the Contract was Signed did you yourself make 
| any effo to obtain any Orders ror the coaches? 
| "A To obtain Orders? 
| "Q Yes. 
"A I don't know how to answer that question What I 
| did was not to obtain Orders but to evolve interest 
Eventually, that would lead to Orders. I didn't try to sell 
| aS such. I tried to evince interest. 
i? What did you do? 
"A I talked about the coaches to People and sent 


tters outand made plans for a trip. When the coaches would 


4ariive in the Proper condition, 1 had to wait for that." 


Continuing On page 46, line 25:3 


Be Well, is it your testimony that you did not go to 


Europe because of the failure to have delivery of the co 
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2 | "A Yes." 
3 Continuing on page 50: | 
4 “o During the month of August 1974, did you have any | 
5 contact with the people from Silver Creations? | 
6 | "A They did make desperate attempts to reach me, but 
7 I would have nothing to do with them after what happened in 
8 | July. 
9 | "0 What happened in July? 
10 | 7 Well, what happened in July? As per the cer ‘rsa- | 
ll | tions per the agreement, with Silver Creations back when we | 
12 ! nate this whole agreement, my wife came back from Colorado 

l 
13 | and spent three weeks in New York, so that she could examine 
14 | these coaches, and we could make our move, and she spent the 
15 entire three weeks in July while I was there canceling my 
16 | plans t.cause no coaches came and nothing happened, and get- 
17 ting me terribly upset, nothing happened in July." | 
18 | That is the end. Thank you, your Honor. 
19 | THE COURT: Mr. Phillips, do you want to read any | 
2 || portions not read? | 
21 1 MR. PHILLIPS: Yes, your Honor. | 
~ THE COURT: Go ahead, sir. | 

| } 
23 MR. PHILLIPS: This is the deposition of the defend-| 
2A ant by Janice Stone. Page 3, beginning at line 10. The 

| 
25 | @xamination is by Mr. Sovel. 
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- "Q What is your name? 
3 "A Janice Gilbert Stone. 
4 | "6 Where do you live? 
9 "A 1045 5th Avenue. 
6 | “© Mrs. Stone, are you employed or do you have anv . 
7 connection with Stone Films International, Corporation? 
8 "A Yes. 
9 "0 What is Stone Films International, Corporation? e 
10 rh It is a New York Corporation that origin ced, 
1! was invoived in dealing with the film properties and then 
12 sichaeiiaaiti was involved in subsidiary activities. 
13 *@ What is your position with the corporation? 
14 "A Vice president, 
15 } "Q Who is the President? 
16 | "A My husband, Tobias Stone." 
7 | At page 5, line 23: 
18 | "¢ Asi’. from those two companies, are there any other 
19 | subsidiaries? 
i 
» | "hi Yes." ' 
21 | I think there, when we use the term “subsidiaries”, 
2 we can stipulate that we are talking of subsidiaries of 
23 | Stone Films International. 
i 
2A MR. MARROW: Yes. 
95 || 


MR. PHILLIPS: ‘Thank you. 
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2 } "”) What are they? | 
I | 
3 || "A Classic Masterpieces." | 
| 
4 } Dropping to line 15: 
ie 5 "Q Who are the owners of Classic Masterpieces? 
|| 
6 | "A Tobias and Janice Stone." | 
7 Turning now to page 24, line 10: | 
8 "g Following the signing of this contract, did you | 
9 | obtain any orders for coaches? | 
10 | "A I did not obtain any orders. | 
| | 
) ll | "9 Did your husband obtain any orders, to your | 
12 | knowledge? | 
13 || “2 I believe you'll have to ask him. | 
\ 14 "Q You don't know? 
15 | "A No." | 
16 || Page 26, line 14: 
17 ! "Q As of July 6, to your knowledge, had your Comp-iny 
18 | received any orders for the coaches? 
19 | "RA No." 
20 Back up, now, to page 25, line 16: 
21 | 70 You did not contemplate thz: the 50 coaches would 
| 
22 | be delivered to your apartment on Sth Avenue? | 
| 23 | "A Certainly not." 
. | 
| : 24 | MR. MARROW: Your Honor, I object, because I don't 
: | know what relevance it has as to where the fifty coaches | 
I 
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were to be ultimately delivered. 

MR. PHILLIPS: I would be happy to discuss the 
question of relevance. 

THE COURT: Overruled. I can appreciate this, 
given certain questions that read on that. 

MR. PHILLIPS: Page 27, Line 6. This follows the 
testimony regarding the telephone conversations between the 
parties between July 6 and 26th. 

ul 2 How many such conversations took place? 

"A I have no idea. 

*¢ Were you in New York City at the time of those 
conversations? 

"A Yes." 

Page 28, line 16: 

“© Did you have any contact with the people in 
Silver Creations after you went to Colorado by telephone or 


otherwise? 


~h I seem to remember one conversation with them from 


Colorado. 
"Q When was that? 
"A September. 
"Q 1974? 
"A Yes." 


Page 36, line -3: 
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This follows the question with regard to the 
Ambassador, the then Ambassador to Morocco and so forth: 
"oO How many was he interested in? 
"A I have no idea. He might have been interested in 
a large number." 
MR. MARROW: Your Honor, I just point out, that is 
lines 19 and 20 and 21. 
MR. PHILLIPS: Thank you. Page 40, line 16: 
"Q Did you ever demand the return of your $10,000.00? 
"A I was back in Colorado, an” I certainly had such 
hiciaabeii with my husband, and I would assume, he can speak 
for himself, he had such conversations with Silver Creations, 
Ltd., asking for the $10,000.00 deposit back. 
od 8 You did not personally? 
"A Demand it back, no, but in the conversations that 
I had with Mr. Moscow in September, it was certainly mooted. 
I certainly mentioned it and as I remember, I certainly must 
have expressed a desire to have it returned. 
"Q That would he in September? 


"Rh September, yes. I1 believe it was September. It 


could have been late August, but I believe it was in September 


Turning now to the testimony of Mr. Stone, page 47, 
line 5, after his testimony about cancelim; his trip because 


of the coaches, or alleged failure of delivery: 
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*O You were supposed to go on a tournament in Monte 
Carlo? 
TA I was supposed to see people there that were going 
to appear ina tournament in July. 
ug Were you going to participate in the tournament? | 
"O Yes. 
G38. Was there a tournament in August that vou were to 
go to? 
"A You have to explain to me by what you are referring 
to. | 
=o You said that there waS a *ournament in Monte 
Carlo? 


"A In July. 


*Q Any tournament after that you intended to go into? 
"A Yes. 

=o Where? 

“A Greece, Germany, and all over the Continent." 


Turning to page 48, line 4: 


“0 I am asking you: did you get an invitation? 
"A I am automatically invited to all tournaments. 


*O DO you have to confirm your going to appear or not 


to appear? 


"A No. 


all 8 Just have to show up the day of the tournament? 
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sp I don't show up the day of the tournament, a few 


days before. 


*Q You have to makean entry form out for a tournament? | 


“A I just -- they see me there and that is RE. 
"Q What kind of a tournament? 


"A Backgammon. Los Palmos was bridge. 


“@ Is it your testimony that the Only reason you were 


planning to go abroad to these tournaments was in order to 


take the coach with you? 


ei} That was not my testimony whatsoever. I was beginnin 


the trip of selling the coaches and playing backgammon tourna- 


ment -~ I said no such thing." 
Page 51, line 5: 
"Q Then in August," -- 
We can stipulate that the following "they" refers 
to the plaintiff. 
MR. KOENIG: Yes. 
MR. PHILLIPS: -- "they were making desperate 
attempted to contact you? 
"A Desperate attemptsand I wouldn’t even pick up the 
phone. I had nothing to do with them." 
Continuing on page 51, line 10: 
"2 I show you a document which is marked Defendants 


exhibit number nine of the deposition of December 8, 1974, 
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th 


and I ask you if you recall receiving the Original of the 


3 || documents of which that is a photostat? 
4 | "A Do I remember receiving this? 
5 | "Q Yes. 
! 
6 a Yes, I do remember receiving it. 
7 "Q Was that after there had been a number of telephone 
8 calls" -- 
9 | THE COURT: Mr. Phillips, could I see that? Thie 
10 is the wire -- 
r | MR. PHILLIPS: That is the telegram of August 29th. 
12 | At page 52,line 6: 
13 Q Has Classic Masterpieces, to your knowledge, ever 
14 | received an order for one of these coaches? 
15 | "A To my knowledge, no." | 
I 
16 | That concludes the offer by the plaintiff of the | 
I 
17 defendant's deposition. 
18 || THE COURT: Mr. Doenig, do you have any further 


19 || Proof on behalf of the defendant? 


20 ! MR. KOENIG: Not at this time, vour Honor. 

21 || THE COURT: This is the time, so I take it the 

22 answer is that you do not have any further proof. 

23 MR. KOENIG: I answered the question as well as I | 
| 

2A | can. 

25 | THE COURT: Do you wish to adduce anv rebuttal 
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testimony, Mr. Phillips? 

MR. PHILLIPS: No, your Honor. 

THE COURT: TI take it both sides rest. 

MR. KOENIG: I don't want to waive any rights which 
the defendant may have under the circumstances. 

THE COURT: Whatever rights you have -- 

MR. MARROW: Your Honor, I would request permission 
to read in one more question, 


THE COURT: Go ahead. 


MR. MARROW: On Page 53 of Tobias Stone's testimony. 


I believe it is myself asking the question. I am not sure. 

“Q Had you acquired numérous orders for the resale of 
the coaches? 

"A Prior to May 2? 

"? YES..." 

MR. PHILLIPS: That was not answered. 
MR. MARROW: It continues on. 

"Q Prior to May 2, 1974, had the defendant acquired 
numerous orders approval for the resale of the coaches at a 
minimum price of $5,000? 

"A I had advised my attorney who advised the Plaintiff. 
I had advised them. We even said a strong interest." 

That is all I have, your Honor. 


MR. PHILLIPS: I must continue, then, with the next 
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question and answer, at line 14: 


“© 


But no one had actually ordered one in the sense 


that they had agreed to buy it? 


" A 


No, when I was just getting strong interest." 


That is all. 


THE COURT: Mr. Koenig, I take it that, preserving 


whatever rights you have accrued to you by reason of motions 


made along the way, you rest at this point? 


4l(b). 


MR. KOENIG: Yes, your Honor. 

THE COURT: And there is no rebuttal testimony? 
MR. PHILLIPS: No rebuttal testimony. 

THE COURT: Both sides move for judgment? 


MR. KOENIG: I make the usual motion, under Rule 


MR. PHILLIPS: Plaintiff moves for judgment on all | 


the evidence in the case. 


of fact: 


THE COURT: Very well. We will take a recess of 


about ten minutes. 


(Recess. ) 


THE COURT: Gentlemen, I make the following findings | 


| 


There was a contract entered into between the plaint4 
| 


iff and the defendant on or about May 2nd of 1974. Under that | 


contract, the plaintiff was paid the sum of $10,000 as a down | 
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payment, that parts were ordered from Tokyo pursuant to that 
agreement by the plaintiff and were paid for; that brochures 
were printed in or about February 1974, after consultation 


between both parties, and payment was made for those bro- 


chures in the amount of $3,000 on July 9, 1974. 

I find further that a vast shipment of the coaches 
was delivered to the plaintiff for assembly on July 3rd 
and on July 6th, a Saturday, the sixty-fifth day under the 
agreement. Some of these coaches were ready for inspection. | 
Mr. Moskow called Mrs. Stone of the defendant on July 3rd, 
asking her to come and inspect them and told her that the com-| 
ponents had arrived, and he wanted her to come in, and she 


said she wanted to see them all at once and was preparing to 


gO away. 


I find further that on the 6th, Mr. Moskow and two 
| 
colleagues continued to work; that on the Sth of July, fifteen | 
had been ready; that on MOnday, July 8th, which was after 
the Fourth of July week end, all of the coaches were ready; 
that the payment for the brochures under a check dated July | 
9th was made from the defendant to the plaintiff; that Mr. 
loskow tried to call the defendants on July 8th and got no 
answer, on July 9th got the maid, on July 10th spoke with Mrs. 


Stone, who said she was going away on a trip and that she 


would take care of it when she got back. Nothing was said in 
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that conversation about any late delivery or demanding any 

3 $10,000 back, as the contract would have provided, given the 
4 state of the calendar. 

5 I further find that Mr. Moskow endeavored to speak 


6 with Mr. Stone later in July and into August, without success. 


7 At some point, he reached him and was told that Mr. Stone's 

8 wife, Jan, would take care of it. Mr. Stone did not demand 

9 the $10,000 to be repaid in that conversation. 

10 I thus find and conclude that the defendant did not 
ll consider time to be of the essence in this contrac‘. and that 
12 was not a basis of refusal to take the merchandise, but, on 
13 the contrary, for one reason or another, I find thet the 

14 defendant's ardor in desiring these articles to sell had 

15 cooled and that they therefore didn't want them. 

16 After the lawsuit was instituted, in September, I 

7 find that plaintiffs sold thirteen of those coaches,for a 

8 || total of $11,000, against which was charged 15 per cent 

19 | Salesman's commissions, the balance of the coaches ‘¢ atinuing 
20 to be at the office of the plaintiff and available r de- 

21 livery to the defendant. 

a I find that the defendant had no orders for any of 
23 these coaches at any time, let alone before July 6, 1974. 

2A I find specifically significant in reaching these conclusions 
25 that the defendant never asked for the $10,000 back, up until 
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the time of the filing of the action,and that on July 9th, 
three days after the last day for delivery under the contract, 
payment was made for the brochures,which had been ordered in 
February. 

Even if time were of the essence -- and I do not 
findit to be here -- since these brochures were printed in 
February and that there were four months of negotiating over 
this contract, even were time of the essence, I find that the 
plaintiff was ready to perform on July 8th, which was a 
Monday, the last day for performance being the prior Saturday, | 
and I find that the defendants waived this right, in any event, 

I may say in passing I place no weight whatsoever 
on Mr. Moskow's testimony as to the legal effect of this con- 
tract. That is a matter for the trier of the fact in this 
case. 

AS a consequence, I find that the plaintiff has 
met its burden of proof, and under CC Section 2-709, they 
are entitled to judgment in the sum of $61,300, with interest | 
since July 8th of. 1974, that plaintiff is entitled to retain | 
the $10,000 down payment and retain the $3,000 paid for the 
brochures. 

The figure ,»f $61,300 is arrived at by deducting 


from the $80,000 due on the contract the sum of $22,000 that 


was received in mitigation, but subtracted from that is 15 per 
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cent salesman's commissions, in the amount of $3,300, leavina 
“18,700 in mitigated net to the plaintiff, which, deducted 


fiom $80,000. leaves $61,300. 


As to the counterclaims, the proof having showed 


that the plaintiff was atall times ready to deliver in sub- 


stantial accord with the contract, the first counterclaim is 


~ 


dismissed, and, for the same reason, the second counterclaim 


is dismissed, in addition, the trier of the facts having found 


that the defendant had no orders prior to July 6th. 


That is an addition reason for dismissal of that 


counterclaim. 


The foregoing is so ordered, and plaintiff may sub- 


mit a judgment in accordance therewith on two days' notice. 


MR. PHILLIPS: Thank you, your Honor. 


THE COURT: Is your Honor ruling that plaintiff 


can keep the -- 


THE COURT: I am sorry. 1 neglected to state that. 


Under UCC 2-709 -- I am glad you called that to my 


attention -- the plaintiff is to keep the qoods pursuant to 


this contract available for the buyer to pick up at any time, 


in accoi:dance with Section 2-709. 


MR. PHILIPS: Your Honor, may I ask that the judg- 


ment be amended to allow interest to be fixed at the rate of 


seven 


per cent. 
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THE COURT: That is the current interest on judgments, 
to the Civil Practice Act, is it not, at this point?) 
MR. PHILLIPS: Yes, your Honor. 
THE COURT: Yes. That motion is granted. 


All right, gentlemen. 


| 
| 
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ENDORSEMENT - Silver Creations, 
7TH Civ. 3B4l 
De tendar Classic Masterpieces seeks a new trinti 
of thin action on the same grounds that it initdatily sought 
an adjournment of the trial namely, the alleged unavaliability 
ft of Mt nd Mrs. Stone, tl Ww fficers of the defendant 
1 corporation, 
‘—~ ' * During the trial [ rej.etedly denied defendant's 
t motion’ for adjournment, fully setting out my reasons therefor 
(see Tr. par. hel?, 74-77). 1 utand by those reasons. 
) i: particularly wish t note that platnatiff's counsel ntatad to 
i ‘ me that Mr. Stone would return on the next day from a trip 
CPP. 02 324 't idjournment was granted in part on this 
yaw’ astatement by sunsel, and viewed from hindetvht this atatemant 
{e inconaiutent with the position Mr. Stone has taken in pin 
mrladavPt in support of thio motion. 
5 
: I wish to furt-he ote however that Rule 59 of 
fs the Fed, R. Civ. P. permits the granting of a new trial 
4 "...(2) in an action tricd without a jury, for any of the 
fF reasons for which reheartngs have heretofore been granted 
» in suits in equity in the Courts of the United Statens." 
t Professor Moore in his treatise on Pederal Practice des- 
‘ribes the scope of Rule 59 as follows: 
t Jurct as at law, rehearing in equity and 
jt present counterpart, a new trial ina 
© action, will not lie merely to reliti- 
gate old matter; nor will a new trial normally 
be ranted to enable the movant to present. his 
under a different theory than he adopted 
™ at he former trial. As a practical matter, 
11) equity Vvormerly and tn court actions now, 
‘ : wher grounds for new trial are most ocmmonly 
grown: for manifest error of law or fact, and for 
‘ E newly Alscovered evidence, 
i, Hore defendant does not contend there was any 
b manifest error of Jaw or fact, or that it han newly dis- 
‘ red evidence, Kathor, defendant's motion is predicated 
f Ly or w Court's refueul to grant an adjournment of the 
$ t ial fii date, In view of all of the above the motion 
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